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ENACTED by the Parliament of Malawi as follows—

PART | _PRELIMINARY

Shodteand 1. This Act may be cited as the Companies Act, 2013, and shall
commence-  come into force on such date as the Minister shall appoint by notice
ment published in the Gazetre

Inierpretation 2.—{1) In this Act, unless the context otherwise requires—

“accounting period”™ means, in relation 1o a company or any
other body corporate, the period in respect of which the financial
slatements of the company or any other body corporale are made
up, whether that period 18 a year or nol;

“articles” means the articles of association of a company as
originally framed or as altered by special resolution, including, so
far as they apply to thc company, the provisions contained in
regulations made by the Minister;

“beneficial interest”, when used in relation to a company’s
securities, means he right or entitlement of a person, through
ownership, agreement, relationship or otherwise, alene or
together with another person to-—

{a) receive or participate in any distribution in respect of the
company’s securities;

(b) exercise or cause to be exercised, in the ordinary course,
any or all of the rights attaching to the company's secuntics; or

(c) dispose or direct the disposition of the company’s
securities, or any part of 2 distnbution in respect of the
sceurities,

but does not include any interest held by a person in a unit wust
or collective invesimen! scheme in terms of the Securities Act,

ActNo 20 of 2010;
2010

“board” in relation to a company, means—

(a) the direclors of the company where the number is not
less than the required quorum acling logether as a board of
direclors; or

(b) where the compan y has only one director, thal director.

“company” means a body corporate, including a foreign
company or any other body corporate incorporaled outside
Malawi;

“constitution” means the memorandum and articles of
associatioh of a company;
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“contributory” means a person liable to contribute 1o the asscts
of a company in the event of its being wound up, and includes the
holder of fully paid shares in the company;

“convertible securities” means any securities of a company that
may, by their terms, be converted into other securitics of the
company, including—

(a) any non-voting securities issued by a company and
which will become voting sccurities
(1} on the occurence of a designated event; or
(11) if the holder of those securilies so elects at some time
after acquiring them; and

(6) options lo acquire securitics lo be issued by the
company, irrespeclive ol whether or not those securitics may
be voling securities or non-voting securities contemplated in
paragraph (a);

“court” used in relation to a company, means the High Court;

“debenture™  means  a writen  acknowledgement  of
mdebledness issuod by a company in respect of 2 loan made or 1o
be made 1w il or to any other person or of money deposited or o
be deposited with the company or sny other person or ol
the existing mdebtedness of 1he company or any other person
whether constitutitig a charpe on soy of the assels of the
company or not; and—

(2) includes—

(i) debenture stock;

(1) convertible debenture;

(iii) a bond or an obligation;

(iv) loan stock;

(v} an unsecured note; or

(vi) any other instrument executed, authenticated, issued
or crealed in consideration of such a loan or existing
indebtedness: and

(6) does pol include——

(1) a bill of exchange;

{11} a promissory note;

{11t) a letrer of credil;

(1v) an acknowledgement of indcbicdness issued in the
ordinary course of business for goods or services supplied;

(v) a policy of insurance; or

17
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{vi) a deposit certificate, pass book or other similar
document issued in connection with a deposit or currcnt
account at 2 banking campany; -

“debenture holders’ representative” means a person designated
as such in an agency deed;

“debenture stock”—

(a) means a debenture by which a company or a debenmre
holder’s rcpresentative acknowledges that the holder of
the stock is entitled to participatc in the debt owing by the
company under the agency deed; and

(#) includes loan stock;

“distribution”. in relation to a distribution by 2 company to a
shareholder, mcans —

{a) the direct or indirect transfer of money or property, other
than the company’s own shares, (o or for the benefit of the
shareholder; or

(b} the incurring of a debt w or for the benehit of the
shireholder, i relation to shares beld by that sharchokder, and
whether by means of & purchase of property, the redemption or
other sequikition of shaes, o distribution of indebtedness, or by
some other means,;

“dividend” has the meaning sel out in section 104;

“dormant company” means that a company is “dormant”
during any period in which it has no significant accounting
transaction;

“employees’ share scheme” means a scheme for encouraging
or facilitating the holding of shares i or debentures ol a
company by or for the benefit of —

(a) the bona fide employees or former employees of—

(i) the company,

(ii) any subsidiary of the company, or

(ii1) the company’s holding company or any subsidiary of
the company’s holding company, or

{$) the spouses, civil partners, Surviving spouses, surviving
civil partners, or minor children or step-children of such
employees or former employecs;

“International Financial Reporting Standards™ or “IFRS”, or
such subsequent standards howsoever called, means Standards
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and Interpretations issued by the Inlermational Accounting
Standards Board (“IASB™) or its successor bodies and
COITIPHSE—

(@) International Financial Reporting Standards (“IFRS™Y,

(b) Interational Accouniing Standards;

(c) IFRIC 1nterpretations; and

(d) S1C Interpretations,

“International Standards on Auditing” means the Intenational
Standards on Auditing issued by the Intemational Auditing and
Assurance Board;

“liquidator” includes the Official Receiver acting as the
liquidator;
“member” means —
(@) a sharcholder within the meaning of section 71; and
(b} in the case of a company limited by guarantee, a
person whose name is entered in or who ix entitled to have
his name entered in the register of members;

“memorandum” means the memorandum of association of a
company,

“nominec” mcans a person who, in exercising a right in
relation to a share, debenture or other properly, is entitled to
exercise that right only in accordance with instructions given by
some other person either directly or through the agency of onc or
more persons, and 2 person is the nomince of another person
where he is cntitled to exercisc such a right only in accordance
with instructions given by that other person;

“non-executive director’” means a director who 18 not involved
in the day to day management of the company,

“offer” includes an invitation to make an offer,

“offeree” means a holder of shares which are included in a
take-over offer;

“officer”, in relation to a company means a dircctor, manager
or a sccretary or where the affairs of the company are managed
by its members, a member;

“one person company’—

{a) means a private company in which the only sharcholder
i also the sole director of the company; and

(5) does not include a company in which the only
shareholder is a company;
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“ordinary resolution” means a resolution passed by a simple
majorily of votes cast by such shareholders of the company as are
entitled o vote, voting in person or by proxy al a general
meeting,

“par or nominal value” means the stated or face value:

“parent”; 1n refation to another company, means that the other
company is its subsidiary;

“pre-cmptive  rights” wmeans the nghts conferred on
shareholders under section 92;

“pre-incorporation contract” means—

(@) a contract purporting to be made by a company
before its incorporation; or

(#) a contract made by a person on behalf of a company
before and in contemplation ol 1ts incoporation;

“public noticc™” means, in respect of any notice that is required
to be given of any matter affccting a company, thal notice shall be
given by publishing a notice of the matter—

(2) in the Gazette, and
(b) in two daily newspapers in wide circulation in Malawi;

“Registrar” means the Registrar of Companies appointed
pursuant to section 3;

“share” means a share in the share capila] of a company;

“special resolution” means a resolution approved by a
majority of not less tban sevenly-Nive per cent or, if a higher
majority is required by the company constitution, that higher
majority, of the votes cast of those shareholders as are entitled to
vote and voting in person or by praxy;

“staled capital”—

(a) means subject to section 100, in relation o a class or
classes of shares issued by a company ncluding such no par
value or nominal sharcs as may have been issued by the
company before the commencement of this Act , mcans Lhe
total of all amounts received by the company or due and
payable to the company in respect of-

(1) the issue of the shares; and
(ii) calls on the shares;

{b) subjeel to seetion 100, in relation to a class or classes of
shares issued by a company including such par value or
nominal shares as may have been issued by the company
before the commencement of this Acl, mecans the total of all
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amounts received by the company or due and payable to the
company in respecl of—
(1) the nominal paid-up value of the shares where
applicable; and

(i1) the share premiums paid to the company in relation to
those shares and required to be transferred W the share
premium agcount under secton 101;

“subsidiary” means—
(«) mm relation to another company where—

{1} that other company, referred to as the pareni—

(aa) controls the composition of the Board of the
company;

(bb} is in a position Lo exercise, or contro the exercise
of, more than one-half of the maximwn number of voles
thal can be exercised al a mecting of the company;

(¢} holds more than one-half of the issued shares of
the company, other than shares thal cany no nght Lo
participate beyond a specified amount in a distribution of
either profits or capital; or

{dd) 15 enlitled to receive more than one-half ol cvery
dividund paid on shares issued by the company, other than
shares that carry no right to participate beyond a specified
amount i a distribution of either profits or capital; or

(11} the company is a subsidiary of a company that is the
parent’s subsidiary.

(b) in determining whether a company 1s a subsidiary of
another company——

(i) shares held or a power cxcrcisable by that other
company only as a trustee not be trcated as held or
exercisable by it

(1} subject to paragraphs (i) and (iv), shares held or a
power exercisable
{aa} by a person as a nomince for thal other company,
cxcept where that other company is concerned only as a
trustee; or
(bb) by, or by a nominee for, a subsidiary of that other
company, not being a subsidiary which is concerned only

as a trustee, shal! be treated as held or exercisable by that
other company;

21
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(iii} shawres held or a power excreisable by & person under
the provisions ol debentures of the vompany or of an
agency deed for securing an issue of debentures shall be
disregarded;

(iv) shares held or a power exercisable by, or by a
nominee [or, that other company or ils subsidiary, not being
held or exercisable in the manner described in paragraph
(iii) shall not be treated as held or cxercisable by that other
company where—

(@a) the ordinary business of that other company or its
subsidiary, as the case may be, includes the lending of
moncy; and

(hh} the shares are held or the power is exercisable by
way of sccunty only for the purpuses of a transaction
entered into i the ordinary course of that business.

“substanlial sharecholder” means a person in Malawi or
clscwhere, who holds by himself or his nominec, a sharc or an
interesl in a share which entitles him (o exercise not less than five
per cent of the aggregate voting power excrcisable al the meeting
of shareholders;

‘“unanimous fesolution” means a resolution which has the
assent of every shareholder entitled to vole on the matter which is
the subject of the rcsolution, and either—

(@) given by voting at a meeting Lo which niotice Lo propose
the resolution has becn duly given and of which the minutes of
the meeting here duty recorded (hat the resolution was carricd
unanimously; or

(h) where the resolution is signed by every shareholder or
his agent duly appointed in writing signed by him, one or more
documents in similar form, including electronic
communications, cach signed by the shareholder concerned, or
his agent;

“winding-up resolution” means a resolution passed for the
winding up of a company;

“year” means a calendar vear.

(2) For the purposes of this Act, a person controls a body
corporate, or its business, 1f—

(@) in the case of a body corporate that is a company—

(i) that body corporate is a subsidiary of that first person,
or
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(i) that first person logether with any related or
inter-related person, is—

(aa) directly or indirectly able (o exercise or control the
excrcise of a majority of the voting nghts associaled with
securities of that company, whether pursuant to a
shareholder agreement or olherwise; or

(bb} has the right to appoint or eleel, or control the
appointment or cleetion of, direclors of that company who
control a majority of the votes at a meeting of the hoard;
or

{b) that [irst person has the ability to materially influence the
policy of the body corporate in a manner comparable to a
person who, in ordinary commercial practice, would be able 1o
exercise control.

(3) For the purposes of this Act—
(&) an individual is related 10 another individual il they. -

(1) are marned, or live together in a relationship similar to a
marriage; ur

(11) are separated hy no more than two degrees of natural or
adopted [amily relationship;

(b) an individual is related to a legal person if the individual
directly or indirectly controls the legal person, as determined in
accordance with subsection (2); and

(c) a body corporate is related to another body corporate il

(1) cither of them directly or indirectly controls the other, or
the business of the other, as determined in accordance wilh
subsection (2);

(11} cither 1s a subsidiary of the other; or

(i1i) a person directly or indirectly controls each of them, or
the business of each of themn, as determined in accordance with
subsection (2).

(4) For the purpases of this Act—
“hard copy” or “electronic form” and related cxpressions
means—

(a) a document or information is sent or supplied in hard
copy form if it is sent or supphed in a paper copy or similar
form capable of being rcad, and, references to hard copy have
a corresponding meaning;

i3
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(b} a document or information is senl or supplied in
electronic form if it is sent or supplied—

(i) by electronic means (for example, by e-mail or fax); or

{ii} by any olbcr means while 1n an elecironic form
(for example, sending a disk by post) and references to
electronic copy have a corresponding meaning.

(c} a document or information is sent or supplied by
clectronic means if it 15—

(1) sent initially and received at its destinalion by means
of clectronic equipment for the processing (which expres-
sion includes digital compression) or storage of data; and

(11} entirely transmitted, conveycd and recerved by wire,
by radio, by optical means or by other electromagnetic
means and relerences to clectronic means have a
corresponding meaning.

(d) document or information authorized or required to be
sent or supplied in clectronic form shall be sent or supplied in
a form, and by a means, that the sender or supplier reasonably
considers will cnable the recipient —

{1) to read it; and

(11) to retain a copy of it
{e) for the purposes of this subsection, a document or

information can be read only lI—

(1) it can be rcad with the naked eve; or

(ii) to the extent that it consists of images (for example
photographs, pictures, maps, plans or drawings), il can be
seen with the naked cye; and
(/) this interpretation applies whether the provision of this

Act uses the words “sent” or “supplicd”. or uses other words
such as “deliver”, “provide”, “produce” or, in the casc of a
nolice, “give”, W refer to Lhe sending or supplying of a
document or information

(5) For the purposes of this Act—

“solvency test” means—

(@) the company is ablc o pay ils debts as they become due
in the normal course of business; and

(b} the value of the company’s assets is greater than the sum
of—

(1) the value of its liabilities; and
(ii} the company’s stated capital;
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ih) wiher than in relation 1o comprimises, reconstructions and
takeovers i determining whether the value of a company’s assels
15 groater than the value af ity lisbilities, the board may take into
accounl—
(1) in the case of a public company or a private company, the
most reccut financial statements of the company prepared in
accordance with IFRS; and

(1) 3 valuation of assets or cstimates of liabilities that arc
reasonable in the circumslances,

(¢) fur the purposcs of determining whether the value of the
compromise, reconstruction or (ake-over company’s asscls is
greater than the sum of the value of its liabilities and its stated
capital, the dircctors of each compromise, reconstruction or take
OVET company—

(1) shall have regard to—

(aa) financial stalements that are prepared in accordance
with IFRS and that are prepared as if the compromise,
reeonstruction or take over had become effective; and

(66) all other circumstances that the directors know or
ought to know would affect, or may affec, the value of the
compremise, reconstruction or take over company’s assets
and the value of its liabilities;

(i1} may rely on valuations of assets or estimates of
liabilities that are reasonable in the circumstances

PART Il —THE OFFICE OF THE REGISTRAR OF COMPANIES

A.—(1)—{a) There shall be a Registrar of Companics who shall
have legal qualifications and be an officer in the public service

{h) shall be such Deputy Registrars of Companies and
Assistant Registrars of Companies who shall have lcgal
qualifications and be officers in the public service.

{23 Anything an this Act authorized or required to be done by the
Hegstrar or t0 be signed by the Registrar, may be dooe by or signed
by the Deputy Registrar or Assistant Registrar and shall be valid and
effective as if done by or signed by the Registrar.

(3) The Registrar shall be supported by adequate siructures and
employees with appropriate skills 1o enable him to perform the
duties of the Registrar.

(4) The Registrar shall have a seal and such seal shall bear the
words “Registrar of Companies, Malawi.”

Establishment
af the office
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4.— (1) The functions of the Registrar shall be to—

() administer this Act inclhuding the regulations made under it
and the supervision of the incorporation and registration of
companies under this Act;

(b) cslablish and maintain a company’s tegistry in the Malawi
Business Registration Database established under the Business
Registration Act;

(c) perform such other functions as may be specified by this
Act or any other written law; and

() undertake such other activines as may be nccessary or
expedient o give full effect to this Act

B 1) The Mimsier, on the recommendation of the Regisinir,
shall have powers o require the payment of fees 10 the office of the
Registrar in respect of the performance of any of the Regisirar's
functivns or the provision of any services ar facilities incidental to,
or otherwise connected with, the performance of the Regstrar's
functions under this Act

(2) The Minister may, on the recomendation of the Registrar, by
order published in the Gazette, prescribe a schedule of penalties for
non-compliance with the provisions of this Act.

6.—(1) On reccipt uf a document for registration under this Act,
the Repistrar shall—
{a) subject 10 subscction (2), register the document; and
(b) 1ssue lo the person, (fom whom the document was received,
a written acknowledgemeni of receipt of the document.
(2) The Registrar may refuse to register a document submitted to
him for registration under this Act where the document—
(@) is not in the approved form;

(b} is not in accordance with this Act or any regulatons made
under this Act;

(¢) is nol in a lonm that enables particulars @ he entered
directly by electronic or other means in the device or facihly
where the register is kept wholly or partly by means of a device
or facility referred to in section 7,

(&) has not been properly compleled;

(£) contains matter contrary to law;

(f contains any crror, alteration or erasure,

(g) contains matcrial that is not clearly legible; or
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(%) is nol in accordance with any directive or notice issued by
the Registrar.

(3) Where the Registrar refuses to register a document under
subsection (2), the Registrar shall, within 14 days of the day on
which the document was submitted for registration, in that behalf,
in writing or by using such means of communication as may be
deterrnined by him, notify the person who submitted the document
and may require—

(@) that the document be appropnately amended or compleled
and submitted for registration again; or

(b) that a fresh document be submitted in its place, on paymcent
ol the prescribed fee and within such time limit as may be
determined by the Registrar.

(4) A document submitted under subsection (3) within the time
limit provided there under shall, in all circumstances, be deemed ta
have been filed on the day the document was first submitted under
subscction (1)

(5) Where a document 1s nut collected for the purposes of
subsection (3) (&), or is not resubmitted within the time limit
spectfied in a notice under subsection (3) (4), the document shall—

(a) be deemed not to have been filed; and

{h) in the case of a document not collected for the purposes of
subsection (3} (@), be disposed of by the Registrar in such
manner as he may determine.

(6) The Registrar may, for the purposes of this section, issue such
dirzetions or guidelines as he considers necessary.

(7) For the purposes of this Act, a document shall be registered
when —
(@) the document is filed in a register kept by the Registrar;
(h) particulars of thc document are entered in any device or
facility referred to in section 7 (2).
(8) The registration of a document or the refusal of registration of
a document by the Registrar shall not—
(@) affect the validity of the document;
(h) create a presumplion as to the comrectness of the
information contained therein.

(9) The Registrar may from lime fo time, by notice published in
the Gazette, prescribe—
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(a) the form of notices required (o be given wo the Reyistrar
under this Act; or

(b) the procedure to be followed in regislering documents or
performing any act or thing required to be done under this Act.

Pawer lo 7.—(1) Notwithstanding anything to the contrary, the Registrar

mqwre delivery may authorize to be made, submitted or done electronically in such

:__‘__:::f“omc manner ‘and through such computer system as may be approved by
the Registrar—

(@) the incorporalion or registration of a company:
(b) the payment of any fees;

{¢) the undertaking of such other aclivities as may be necessary
or expedient ta give full effect to this Act,

(d) the performance of any act or thing which is required to be
done in relation to paragraphs (a) to (c).

(2) TFor the purposes of this seclion, the Minisier may make
regulations—

(a) providing that any document reproduced electronically or
by other means by the Registrar shall for all purposes be treated
as 1f it were the original document, notwithstanding any law 1o
the contrary;

(b} authonzing the destruction of any documents which have
been recorded or stored electronicully or by other means,; and

(c) giving full effect to, and ensuring the eflficient operation of,
any device or facility of the kind referred to 1n subsection (1).

PaRT TII—REGISTERS

Ihe Regislers B.— (1) The Registrar shall kcep such registers as he considers
necessary in such [bom and in such manner as he thinks fit.

{2) The registers referred to in subsection (1) may be kept in such
manner as Lhe Registrar thinks fit including, either wholly or parily,
by means of a device or facilily—

(a) that records or stores information electronicalty or by other
means; and

(b) that permits the information so recorded or stored to be
readily inspected or reproduced in usable form

TR W n— D
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9. The Registrar shall assign unique identifiers to all registered
companies.

10.—(1) The onginals of documents delivered o the Registrar in
hard copy shall be kept fur seven years after they are received by the
Registrar, sfter which they may be destroved provided the
information contamed in them has been recorded.

(2) The Registrar is under no obligation to keep the originals of
documcnis delivered in clectronic form, provided the information
contatned in them has been recorded.

(3) Where the memorandum, articles, or any other document
relaing to a company required to be filed, has been lost or
destroyed—-

(2} the company may, with the approval of the Registrar, file a
cupy of the document;

{h) the Registrar may require the company to submit cerlificd
copies of the document within such time as the Registrar may
decide,

(4) Wherc the Registrar gives his approval under subsection (3)
(@), the Registrar may dircet that a notice o that effect he given to
such person and i such manner as the Regstrar mav decide,

{(5) The Registrar may, on being salisfited—

{@) that the eriginal document has been lost or destroycd,
() of the date of the filing of the origmal document; and

(c) that the copy of the document produced to him is a correct
copY,

certify on that copy that the Registrar is so satisfied and direct thal
the copy be filed in the same manner as the original document.

(6) The copy shall, on being filed, from such date as is mentioned
in the certificate as the date of the filing of the original, have the
same force and effcct as the original.

11.—(1) This section applies where
{@) a company is dissolved;

() a foreign company ceases o have any connection with
Malawi by virtue of which it is required to register under this Act.

19
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(2} The Registrar may direct that records relating to the compuny
or institution may be removed from the register ot any Lme ufter two
years from the datc on which it appedrs lo the Regiatrar thal—

(a) the company has been dissolved;

(b) the foreign company has ccased to have any connection
with Malawi by virtue of which it is required to register under this
Act.

(3) Records in respect of which a dircction is given shall be
disposed al under the enactmenis relating to the mstitution or office
under which the directive is made.

Searches and 12.—(1)Subject to the other provisions of thig section, a person
evidonce of  may, on payment ol the preseribed fees and during such lime as the
a regisler Registrar may decide, scarch—

{a) any documen! in a register kept by the Registrar;

(b) the particulars of sny registered document that have bgen
entercd on any device or facility referred 1o in section 7 (2)

(¢) any registered document the particulars of which have been
entercd in any such device or facility.

(2) A person may, subject to the other pravisions of this scction,
apply to the Registrar for—

{a) a certificate of incotporation of a company;

(b) a copy of, or extract from, 2 document in a register kept by
the Registrar;

(c) the particulars of any registered document that have been
entered in any device or facility referred to in section 7 (2) of this
Act; or

() a copy of, or vxtract from, a registercd document the
particulars of which have been entered in any such device or
facility.

{3y Om an application under subsection (2), the Regisirar shall, on
payment by the spplicant of the prescribed fee, issue the document,
particulars or copy or certified copy applied for.

(4) Unless otherwise ordered by the Court, the Registrar shall not
be required by any process of the Cour o produce

(a) a registered document kept by the Registrar; or
(b} evidence of the entry of parliculars or a registered
document in any device or Gieility referred to in section 7 (2), and

the Court shall pot wsue such an order where itis nol satisfied that
the evidence is necessary for the purposes of the proceedings.
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(5) The payment of the prescribed fees under subscetions (1) and
(3) shall not apply to the Government.

13—(1) The following material shall not be made available by
the Registrar for public inspection —

(@) the contents of any document sent to the Registrar
conlaining views expressed pursuant to a proposal by company to
use certain words gr expressions in a company name,

(6} confidential or protected infommation relating to particulars
of directors such as residential addresses;

{¢) any applications for administrative action including
correction of documecnts, rectification of the register, o (he
Registrar that have not vet been determined or werc not
successful;

(d) any matcrial directed to be removed from the register by
Court order;

(e) any e-mail address, identification code or password
deriving from a document delivered for the purpose of
authorising or facilitating electronic filing procedures  or
providing informaltion by tclcphone;

(f) any olhet material excluded from public inspection by or
undcr any other law.

14. The Registrar may by order published in the (azerte,
preseribe the format of the application for search of the register.

15. A copy of, or extracl from, a registered documenl—
(a) that constitutes part of a register kept by the Registrar; or

(b) particulars of which have been entered in any device or
lacility referred to in secuon 9 (2). certificd Lo be a true copy or
extracl by thc Registrar, is admissibic in evidence in legal
proceedings to the same extent as the original document.

16.—{1) For the purpose of ascertaining whether a company or an
officer is complying with this Act or any regulations made under
this Act, the Registrar may, on giving 72 hours’ wrilten notice lo the
company, call for the production of or inspect any book required to
be kept by the company.

(2) Any person who—

(@) fails to produce any documeni under subsection (1); or

() obstructs or hinders the Registrar, or any person authorized
by the Registrar, n the exercise of any powers under subscction

31
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(1), shall be liable to a finc in accordance with the prevailing
schedule of penaltics.

17.—{ 1) Where a persan fails to comply with any requirement of
this Acl, the Registrar may require the person to make good the
defiult within 14 days of the service on the person of a natice
requirmny bt di s,

(2} Where, for any reason, it 15 nof practicable for the Registrar to
send individual potices under subscetion (1) above, the Registrar
may publish such futlure to comply in relation 1o wny persons in any
newspaper of natonal coculation and inothe Gazene

(3) Any person who fails to comply with subsection (1) shall be
liable 10 a fine in accordance with the prevailing schedule of
penalties.

8. Wherc a persor is required by this Act 16 do anv act within
a specified time. the Registrar may, on good cause bemy shown,
cxtend the ume within which the act is required 1o be dong,

19.—(1) The Registrar may rcrove from the register——
(«) any unnecessary matenial; or

(#) any material derived from a document that has been
rcplaced.

(£) Notwithstanding subscotion (1), the Remstrar shall mo
retnove from the register any matenal whaose registration has legal
consequencey in relation to the emnpany as regards formation,
registrabion, re-registrabion, chonpe of pame, change of s,
reduction of capital, change of registersd office, registration of o
churee, or chssolution.

(3) On or beforc removing material from the Rcgister, the

registrar shall give notice of particulars of the matedal 1o be
removed lo—

(@) the person who fled the material; and
(b) the company to which the material relates.

20—(1} The Registrar may rectify the register by removing
matenal that is or has been declared by Court 10 be—
() invalid: or
(b) factually inaccurale, or derived from something that is
factually inaccurate or forged.

(2) On or before removing malerial from the register, the
Registrar shall give notice of particulars of the materinl to be
removed to---
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(a) the persen who filed the malerial; and
(H) the company lo which the matenal relales.

(3) Notwithstanding subsection (1), no material shall be removed
from the register whose registration has legal consequences in
relalion to the company as regards formation, repistralion,
re-registration, change of name, change of status, reduction of
capital, change of registered office, registration of a charge, or
dissolulion

21. The provisions in this Act, shall, unless the context
otherwise requires, apply lo [oreign companics rcgisiered in
Malawi,

22. (1) In carrving out his functions, the Registrar shall consult,
and may enter into amrangements with other agencies of the
Government.

(2) Notwithslanding subsection (1), the Registrar may enter inlo
arrangements with other Government agencies with respect 10—
(ag) the exchange ol information between the Registrar and
other agencies, with due rcgard for the nced (o protect
appropriately personal information about individuals;
(&) consultation between the Registrar and the other agencies;
{c) enforcement of this Act and assistance with enforcement of
other laws; and

(d) the conduct ol investigations.

(3} The Registrar may enler inlo similar arrangements with
agencies outside Malawi that have responsibilities under the law for
the enforcement of companies legislation, or exercise similar
functions o thosc of the Rejristrar.

PART IV__Corr COMPANY REQUIREMENTS

Division i—Types of Companies

23. (1) A company shall be a private limited liability company
it

(@) its membership consists of a minimum of one person and a
maximum of fifty persons;

(b) 1ts memorandum prohibits it from offering any of its
securities to the public.

(2} Where lwo or more persons hold onc or more shares in a
company jointly, they shall, for the purposes of this section, be
treated as a single member.
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(3) For lhe purposes of this section a single member company
shall be taken to be a private company.

Public 24. A company shall be a public limited liability company
lirmuted if—
Tiaklicy . ] . L
company (@) its membership consists of a minimum of three members;
(b its memorandum permits offering ils securities to the
public; and
{c} its memorandum permits the transfcrability of its securilies
Company 25. A company shall be limiled by guarantee if—
humiled by

(@) 1t 13 formed on the principle of having the liability of its
members limited by its constitution to such amount as the
members may respectively undertake to contribule to the assels of
the company in the cvent of its being wound up;

guaranlec

(#) 1t 1s formed for the sole purpose of operating as a charity or
not for profit organization.

State owner 26.—(1) A company shall be a State Owned Company if it is
compames— controlled within the meaning of this Act by the Government.

{2) The pruvisions in this Act pertaining to public companies
shall apply to all State Owned Companics

(3) The Minister may, where appropriate, and by notice published
in the Gazeffe, exempt State Owned Companics from the provisions

of this Act,
Division II——Company Formaltion
Forming a 27. A person may, subjcel to the provisions of this Act, apply to
comipany incorporale a  company in any one of the categories

provided for in sections 23 to 26 of this Act.

Requirements  28.—{(1) An application for incorporation of a2 company under

for this Act shall be sent or delivered Lo the Registrar, and shall be—
in<orporation

(a) in the prescribed form;
(b) signed by each applicant,
(c} accompanied by

(1) a document in a form approved by the Registrar, signed
by every person name as a director or secretary, containing his
consent to be a director or secretary;

(i1) a declaration that the person is not disqualified from

being appointed or holding office as a dircctor or secretary of
a company;
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(i) m the case of a company having a share capital, a
documnent in a form approved by the Registrar, signed by cvery
person named as a shareholdcr, or by an agent of that person
authorized in writing. containing thal person’s conscnt Lo being
a shareholder and to taking the class and number of shares
specified in the document and stating the consideration to be
provided by Lhal shareholder for the issue of thosc shares;

{(iv) in the casc of a company limiled by guarantec, a
document signed by each person named as a member, or by an
agent of that person authorized in wriling, containing ihc
matters sel out in subsection (3);

(v) where the document has been signed by an agenl. the
instrument authorising the agent o sign 1t;

(v1) a notice reserving a name for the proposcd company if
any; and

(viv} where the proposed company 15 to have a
memorandum, a document certified by at least one applicant
that the document is the company's memorandum

(2) Without prejudice to subscction (1), the application shall
slatc—
(@) the full name and address of cach applicant;

{b) the present full name, any former name and the usual
residential address of every director and of any secretary of the
proposcd company;

(¢) particulars of any business occupation and direclorships of
any public company or subsidiary of a public company held by
cach direclor;

(d) the full name and residential address of every sharcholder
of the proposed company, and the number of shares lo be
issued to every shareholder and the amount o be paid or other
consideration to be provided by that shareholder for the 1ssue of
those same shares;

{e) the type of company that 15 being formed,;
(/) the registered office of the proposed company;
(g) such other information as may be prescribed;

(k) in the case of a one person company, the full name and
residential address and occupation of the person nominaled by the
proposed director to be the secretary of the company pursuant to
section 171 in the event of the death or incapacity ol the sole
shareholder and director; and

(i) a declaration madc by the applicant that the information
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provided in the application is true and cortect.

(3} A document submilicd under subscction (1) () (iv) shall
contain the consent of the person referred to therein to be a member
and shall state a specified amount up to which Ihe member
undertakes to contribute to the assels of the company, in the event
of its being wound up while that person 15 a member, or within one
year after ceasing to be a member, for payment of the debts and
habilities of the company conlracted hefore thal person ceascs to be
a member, and of the cosis, charges and expenses of the winding up,
and for the adjustments of the rights among themselves of the other
members who are similarly required to contribute.

(4} Wherc a person s a dircctor o[ anc or more subsidiaries of the
same pareni company it shall be sufficient for the purposes of
subsection (2) {c) to state that the person s the holder of one or more
dircetorships in that group of companics and the group may be
described by the name of the pareni company with addition of the
word “Group™.

29. Where the Registrar 18 salisficd that the application for
Incorporation of a company complies with this Act, the Registrar
shall upon payment of the prescribed fee

(a) enter the particulars of the company on the register,

(£) assign a unique number to the company as ils company
number; and

() issuc a certificate of incorporation in the prescribed form.

30. A company’s statement of caputal shall consist of—
(a) the total number of shares of the company;

(h) the aggregate par or nominal values of those shares, issued
before the commencement of this Act;

(¢) for cach class of shares
(1) prescribed particulars of the rights atlached to the shares;
(i1} the total number of shares of that class;
(iif} the aggregale par or nominal value of those shares
where applicable; and

() the amount paid up and the amount, il any, unpaid on cach
share, whether on account of the par or nominal value of the
shares, as applicable or by way of premium.

31. A certificate of incorporation of a company issued under
section 29 is conclusive evidence thal—
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(a) all the requirements of this Acl as to incorporation have
been complied with; and

(h) on and from lhe dale of incorporation slated in the
certificate, the company is incorporated under this Acl.

32. A company incorporated under this Act shall be a body
corporate with the name by which it is registered and continues in
existence unt) 1t is removed from the regisier of companies.

Division HI—The Constitution Of The Company

33.—(1) The Memorandum and Articles of a company shall
conslitute the constitution of the Company:,

(2) The constitution ol a company shall be void 1o the exlent that
it contravencs, or is inconsistent with, this Act or any other written
law,

(3) Subject (o this Act, the constitution of a company shall have
the effect of a contract—

(z) as belween the company and each member or shareholder;
and

(h) as between the members or shareholders themsclves.

{(4) The rights, powers, duties, and obligations of the company,
the Board, cach dircctor, and c¢ach shareholder of the company
shall be those sel out in this Acl cxcept to the extent that they are
restricted, limited or modified by the constitution of the company
accordance with this Act.

(5) The shareholders of a company may cater inte any agreemenl
with one another conceming any matter relating to the company, but
any such agreement must be consistent with this Act and the
company’s constitution, and any provision ol such an agreement
that is inconsistent with this Act or the company’s conslitution Is
void to the extent of the inconsistency, and the provision shall, to the
extent required, be severed from the agreement and rendered
meffective

34 (1) A company may adopt as its constitution the model
memorandum and articles of association applicable to it as
prescribed in the regulatiuns to this Act.

(2) Where a company does not file a memorandum and articles of
association i shall be deemed to have adopted the provisions of the
madel memorandum and anicles of association.
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35.—(1) Any company which was in existence as of the datc of
the coming into effect of this Act or a company incorporated under
this Act may—

(@) by special resolution, adopt the model conslitution as
prescribed by the regulations Lo this Act;

() by special resolution and subject to sections 108 and 117
alter or revoke the provisions of its constitution.

(2} Within fourteen diys of the sdophion of & consbiubon by &
compuny, or the alteration or revocation of the constitution of 4
company, as the cose may be, the Board shall cause notice 10 &
form approved by the Regstrar 1o be delivered 1o the Repstrn foor
registration

36—{1} A company shall, on request by a member, provide the
following doctiments in clectronic or hard form—

(@) an up-to-date copy of the company's conslitution;

(b) copics of any resolutions or agrcements relating to the
company’s constitution thal are for the time being in force;

(c) copies of any Court order sanctioning a compromisc
agreement or facililating a reconstruction or take over;

() copies of the certificate of incorporation,

() copies of the statement of capital;

{f) in the case of a company limited by guarantee, a copy of the
gudranter statemenl.

(2) Where a company fails o comply with this section, the
company and every officer of the company who is in default shall
be liable to a finc in accordance with the prevailing schedule of
penaltics

37. In the case of a company lmited by guaranice and not
having share capital, any provisiom in the articles or in any
resolution of the company, purporting (o give & penion o nght to
participate in the distabutable profits of the company 15 void,

Division IV—Capacity, Powers And Validity Of Acts

38—(1) Subject to this Act and to any other enactment, a
company shall have, both within and outside Malawi—

(@) full capacity w carry on Or undertake any business or
activity, do any act, or enter into any (ransaclion; and

(b} for the purpuscs of paragraph (), full rights, powers, and
privileges.
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(2} The consutulion of a company may comlain a provision
relating to the capacity, rights, powers, or prvileges of (the
company only where such provision restricts the capacity of the
company or those rights, powers, and privileges.

39. Wherc the constitution of a company sets oul the objects of
the company, there is deemed to be a restriction in the constitution
on carrying on any business or activity thal is not within those
objects, unless the constitution cxpressly provides otherwise

40 (1) A company or a guarantor of an obligation of a
company shall not assert against a person dealing with the company
or with a person who has acquired preperty, rights, or inlerests from
the company that—

{¢) this Act, in so far as it provides for matters of company
mectings and intermal procedure, or the constitution of the
company, has not been complicd with;

(4) a person named as a director or secretary of the company in
the most recent notice received by the Registrar.

(1) 1s not a director or secretary of a company;
(ii} has not been duly appoinied; or

(111) does not have authority to cxecrcise a power which a
director of or secretary of a company carrying on business of
the kind carned on by the company customarily has authority
to exercise;

(c) a person held oul by the company as a director, secretary,
employce, or agent of the company—
{1) has not been duly appointed; or
(11} does not have anthority to exercise a power which a
director, sccretary, employee, or agent of a campany carrying
on business of the kind camied on by the company
customarily has authonty to cxercise;

(d) a person held out by the company as a direclor, secrelary,
employee, or agent of the company with authority lo exercise a
power which a director, secretary, employee, or agent of a
company carrying on business of the kind carned on by the
company does not customarily have authority to excreise, docs
not have authority to exercise that power;

(e) a document issued on behalf of a company by a dircctar,
secretary, employee, or agent of the company with actual or usual
authority Lo issuc the document is nol valid or not genuine, unless
the person has, or ought to have, by virtue of his position with or
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relationship (o the company, knowledge of the matters referred to
in paragraph (a), (b}, (c), or (), as lhe case may be.

(2) Subsection (1) shall apply even though & person of the
kind referred w in pamgraphs (8) to (¢) of that subscction pols
fraudulently or forges a document that appears o have heen signed
on behalf of the company, unless the person dealing with the
compatty or with o person who has nequired property, rights, or
interests from the compuny has actual knowledge of the fraud or
forgery.

No 41. A person shall not be affecied by, or deemed to have
constuctive  potice or knowledge of, the contenls of, the constitution of, or any
Ly other ducument relating to, a cumpany merely because—

(a) the constitution or documenl is registercd in a register kept
by the Registrar; or

(k) the constitution or document 15 available for inspection at
an office of the company.

commonscal  42.—(1) A company may have a common seal but is not obliged
to have one

(2) A company which has a common seal shall have ils name
cnpraved in legible characters on the seal.

{3} Where a company, or an allicer of & company or any person
acting on behalf of the compary uses or suthonzes the use of u seal
purportmg to be a scal of the compuny on which s nume 15 W
enyrrived n required by subsection (21 the company or the officer or
person shall bhe lable to a fine in accordanice with the previling
schedule of penalties

Ollicral seal 43.—(1} A public company shall have an official seal for—
for share . .. .

cortificates () sealing securities issuctd by the company; or

of publi:

(k) scaling documents created or evidencing paper securitics
where so issued.

{(2) The official scal—
(z) must have on its face the words “Comymon Seal”; and

COmpiIEs

{) when duly affixed to the document has the same effcel as
the company’s Common Seal,

Ratificaton of  dd—(1) Notwithstanding any enactmant or rule of law, a pre-
pre-incorporation inCopOTation contract may be ratified within such period as may be
- specified in the contract, ot if no peried is specified. then within a
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reasonable time after the incorporalion of the company in the name
of which, or on behalf of which, it has been made.

(2) A contract that is ratified is as valid and enforceable as if the
company had been a party to the contract when it was made.

{(3) A pre-incorporation conlract may be ratified by a company in
the same manner a2s a contracl may be eniered inlo on behall of a
company under this Act.

(4) Fur the avoidance of doubt, 1f a pre-incorporation coniract
has not been ratified by a company, or validaied by the Court, the
company may not enforce it or lake the benefit of il.

Division V—Company Names And Registered Office

45.—(1) Notwithstanding any cnactmant or rulc of law, a pre-  Application
incoporation contract may be ratified within such period as may be for rervabon
speeificd in the contract, or if no period s specilied, then within a o s name
reasonable line after the incorporation of the company in the name
af which, or on behalf of which, 1t has been made,

(2) The Registrar shall not reserve a name. —

(g} which, or the use of which, would contravene this Act or
any other law;

(b) that is identical or almosl idenlical to a name that the
Registrar has already reserved under this Act; or

(¢) thal, in the opinion of the Registrar, is offensive.

(3) The Registrar shall inform the applicant by notice in
\'u'['l[ll'lg

(«) wheiher or not the Repistrar has 1eserved the name; and

(b} 1if the name has been rescrved, that unless the reservation
is sooncr revoked by the Regisirar, lhe name is available lor
incorporation of a company with that name or registiation of a
change of name, whichever be the case. for two months after the
date stated in the notice.

{4} The reservation of a name under subscction (3} shall not
by itself entitle the proposed company, the company or foreign
comipany lo be registered under that name, either originally or on a
change of name

48, The Repistrar shall nol register a company under a name or - Availability
register a change of the name of a company, unless the name is ofname
available.
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471} No company including a foreign company shall bo
registered under a name which 15 identical with that of an existing
company, o any statutory body or so nearly resembles that name as
o be likely o mislead, except where the existing company G
statutory company is in the course of being dissolved and vignifics
its consent in such manner as the Registrar requires.

(2) Except with the Minister's wntten consent, no company
including a foreign company shall be registered under a name which
includes—

(@) the word “Authority”, “Company”, “Corporation”,
“Government”, “Malawi”, “National”, “President”,
“Presidentinl”, “Regional”, “Republic”, “Stie”, or any other
name protecied under the Protected Flag, Emblems and Names
Act, or any other word which in the Registrar's opirion suggesls
or is likely to sugpest, that it enjoys the patronage of the
Government. or of o statutory company, of of the Government of
any other State;

(5) the word “Municipal” or “Chartercd” or any other word
which 1n the Registrar’s opinion suggests, or is likely (o suggest,
connection with a local authority in Malawi or elsewhere;

() the word “cooperalive”;
(ii1) the words “Chamber of Commerce”.

(3) Except with thc consent of the Registrar, no company
including a forcign company shall be registered by a name which in
the opinion ol the Registrar is undesirable or misleading.

48, The name of a public limited liability company shall end
with the words “public limited liability” or “ple”.

49._ (1) Unless cxpressly cxempted by application o the
Registrar under this Act or any other law, the name of a private
limited company shall end with the word “linmted” or “itd”.

{(2) A private company may be granted exemption [rom this
section if—

(a) it is a charity; or

(P} il is exempted from Ibe requircment of subsection (1) by
regulations;

(3) The Regstrar muy refuse to repister @ private hmited
company by i mame thet does not include the word “limited” unless
a statement bas been deliversd 1o him that the company meets the
condilions for exemption.
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(4) The Registrar may aceept the statement as sufficient evidence
of the matters stated m it.

50, (1) Tinless expressly excpted by application 1o the
Registrar under this Act or any otler wnitten lnw, the name of a
company limited by guarantee shall end with the word “linited” o
..ltli..

(2) A private company limited by guarantee may be granted
cxemption from this seclion if- -

{(a) it is a charity; or

(b) it is exempted from the requirement of subsectiom (13} by
regulations;

(3) The Registrar may refuse to register a private company
limited by guarantee by a name that does nol include the word
“limited” unless a statement has been delivered to him that the
company meets the conditions for excmplion,

(4) The Registrar may accepl the statement as sufficient evidence
of the matters stated 1n it,

§1.—( 1) If it appears lo the Registrar- -

() that misleading information has been given for the purpose
of a company’s registration by a particular name; of

(b) that an underiaking or assurance has been given for that
purpose and has not been fulfilled, the Registrar may direct that
the company change 115 pame
(2} Any such dircction—

(@) must be given within five ycars of the company’s
registration of that name; and

(b} must specify the period within which the company 15 to
change its name

(3) The Regisirar may by further direction extend the period
within which the company is to change its name

(4) Where a company fails to comply with a direction under this
section, (hc company and every officer of the company who 15 In
default shall be liable to a fine in accordance with the prevailing
schedule of penalties as issucd by the Registrar

5§2.—(1) An application to change the name of a company shall—
(a) be in the form duly prescribed by the Regislrar;
(k) be accompanied by a nolice reserving the name if any; and
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(c) subject fo the constitulion of the company, be made by
passing a special resolution to that effect and filing a copy of the
resolution.

(2) Where the Registrar is satisfied that a company has complied
wilh subsection (1), the Registrar shall

(@) record the new name of the company:

(b) record the change of name of the company on its certificate
of incorporation,

(¢) require the company to causc a notice 1o thal effect to be
published in such manner as the Registrar may direct

(3) A changc of name of a company shall—

(@) take effect from the dale of the certificate issued under
subsection (2); and

(4) not affeet the rights or obligations of the company, or legal
proceedings by or against the company, and legal proceedings
that might have been conlinued or commenced against the
company under its former namc may be continued or commenced
against it under its new name

Durection o 53. (1) Where the Registrar is salisfied that a company should

changename  not have been regislered under a name, the Registrar may serve
written notice on the company to change its namc by a daic
specified in the nolice, being a date not less than twenty-eight days
after the date on which the notice 15 served.

(2) Where the company does not change its name within the
period specified in the notice, the Registrar may register the
company under a new name chosen by the Registrar, being a name
under which the company may be registered under this Part

(3) Where the Registrar registers a ncw name under subsection
(2), he shall record the new name on the certificate of incorporalion
of the company and scction 52 (3) shall apply in relation to the
registration of the new name as if the name of the company had been
changed under that section.

Requiremenl 54.—{1) A company shall ensure that ts name is clearly stated—
Lf;:f;an}, name (@) in every written communicalion sent by, or on behalf of, the
company; and
(b) on every document ssucd or signed by, or on behalf of, the
company and which evidences or creates a legal obligation of the
company
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(2) Where the name of a company is incorrectly slated in a
document which evidences or creates a legal obligation of the
company and the document is issued or signed by or on behalf of the
company, every person who issued or signed the document s liable
io the same exlent as the company unlcss—

(@) the person who issued or signed the document proves that
the person in whose favour the obligation was incurred was aware
al the time the document was issucd or signed that the obligation
was incurred by the company: or

(») the Court before which the document 1s produced is
salisfied that it would not be just and cquitable for the person wha
issued or signed the document to be so liable.

(3) For the purposes of subsections (1) and (2) and section 51 a
company may use 4 penerally recognised abbreviaton of a word or
words in its name if it is not misleading to do so.

(4) Where, within the period of twelve months immediately
preceding the giving by a company ol any pubhic notice, the name
of thc company was changed, the company shall ensurc that the
notice states—

(@) that the name of the company was changed in that period;
and

(&) the former name or names of the company,

55.—(1) Every company registered or incorporated under this
Acl or any other written law prior 1o the enactment of this Act shall
conlinuously maintain at [cast ome uffice in Malawi.

(2) Particulars of the registered office shall be provided in
incerporation or registration documents of the company.

(3) A change in the particulars of the registered office shall be
effecied by filing a notice wilh the Regisirar. together wilh payment
of the prescnbed fee.

Diviston VI—Alteration of Company Status by Re-regusiration

56.- (1) A public company may be re-regisiered as a privalc
company if—

{2) a special resolution complying with subsection (2) that 1
should be so re-repistered is passed and has not been cancelled by
the Court;

(h) an application for the purpose in the prescribed form and
signed by a director or the secretary of the company 1s delivered
to the Registrar, together with a copy of the memorandum and
articles ol the company as altered by the resolulion;
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(c) the period during which an applicalivn for the cancellation
of the resolution under this Act may be made has expired without
any such application having been made; or

(d) where an application under this section is made and the
application is withdrwn or an order is made following objection
proceedings confirming the resolution and a copy of that order is
delivered to the Registrar.

(2) The special resolution must alter the constitution so that it ne
longer stales that the company is to be a public company and must
make such other alieralions tn the company’s constitution as are
required mn the circumstances.

(3) A company shall not under this sccuon be re-registered
olherwise than as a company limited by shares or by guarantee.

(4) The re-registration of o public compuny 45 @ privite company
shall not affect the rights or liahilities of the company in respect of
any debt or obligation incurred or any contract entered 1o, by, with
or on behalf of the compiany befiore the re-registratacn.

57. .01} Where o special resolution by a public company 10 be
re-registercd as a private company has been passed, an application
may be made to the Registrar for the cancellation of that resolution.

(2) The application under subscction (1) may be made—

(et} b the holders of not less in aggregate than five per cent in
nominal value of the company’s stated capital or 1ssued capital as
apnlicable for compames formed prior to this Act or any class of
shares in the company;

() if the company 13 not Limited by shares, by not less than five
per cent of 1ts members; or

(¢} by not less than fifty of thc company’s members, but nol
by a person who has consented to or voted in favour of the
1esolution.

{3) The application muist be made within twenty-cight duys after
the passing of the resolution and may be made on behalf of the
persons entitled to make the application by such one or more of their
number as they may appomt m wnting for the pumpase,

(4) Where such an application is made, the company shall give
notice in the form prescribed by the Registrar of that fact to the
Registrar




No. 15 Companies

(5) In determining the application, the Registrar shall make an
order cancelling or confirming the resolution and—

() moy make that order on such lerms and conditions as he
thinks filt nmd may adpowmn the proccedings in order that an
wrmanpement may be made 1o the sptsfaction of the Registrar for
the purchasc of the imerests of dissentmg members; and

(b) may give such directions and make such orders as he thinks
expedient for facilitating or carrying into effect Ihe arrangement.

6] The order of the Reg bvmar may provide for the purchase by the
company of the shares of any of its members and for the rediction
secordingly of the company’s capital and may make such ilterations
in the company's constilution as may be required in consequence of
that provision.

(7) Where the order of the Registrar requires the company not
to make any or any specified alteration in its constitution, the
company shall not withaut the leave of the Registrar make any such
alleration.

(8 An alleration in the constitution made by virtuc of an order
under this section, if not made by resolution of the company, shall
be of the same efTect as if duly made by resolution and this Act shall
apply accordingly 1o the constitution as so allered

{9) A company which [als 1 comply with subsections (4) or {7)
and any officer of of the company who is in default is liable to a fine
in pecondanee with the prevailing schedule of penalues.

(10) A person aggrieved by a decision of the Registrar made
under this scction may appeal to the Court

§8.—(1) If the Registrar is satisfied that a public company may
be re-registered as a privatc company. he shall—

(a) retain the application and other documents delivered to him
under that section; and

{6) issuc (he company with a certificate of imcorporation
appropriate lo a privale company.
(2) On the issue of the certilicate—

(a) the company by virtue of the issne becomes a privale
company,; and

(k) the alterations in the constitution set vul in the resolution
under scclion 56 take eflect accordingly.
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(3} The certificate is conclusive evidence that—

(a) the requirements of scction 56 in respect of re-registration
and of matters precedent and incidental to it have been complied
with; and

(b) the company is a private company.

Re-registaion ~ 59.—(1) Subject to this section, a private company, other than a
of company limited by guaranice or a State Owned Company, may be

private - . o
oy re-registcred as a public company if -

as a public (a) a special resolution that it should be so re-registered is
company

passed; and

(h) an application for re-registration 18 delivered to the
Registrar, togcther with the documents specified in subsection

4).

(2) The special resolation under subscetion (1) shall—

(@} alter the company’s constitution so that it slates Lhat the
company is to be a public company;

(») make such other alterations in the constilution as are
necessary (o bring it, in subsiance and in form, into conformity
with the requirements of this Act with respect to the constitution
of a public company,

(3) The application shall be in the form prescribed by ihe
Registrar and be signed by a dircctor or secretary of the company
and the docunents o be delivered with it shall be —

{a) a copy of the constitution as altered in accordance with the
resolution;

(h) a copy of a wntten slatement by the company’s auditors
that in their opinion the relcvant balance sheet shows that at
the balance sheci date the amount of the company’s net assets was
not less than the aggregale of its slated capital and undistributable
ICServes;

{c) a copy of the relevant balance sheet, together with a copy
af an unqualified report by the company’s auditors in relation to
that balance sheet; and

(d) a statutory declaration in the prescribed form by a director
or secretary of the company slating

(1) that the special resolution required by this section has

been passed and that the conditions specified in sections 60 and
61 so far ag applicable, bave been satisficd; and
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{ii) that belween the date of the balance sheet and that of the
application for re-registration, there has been no change in the
company’s financial position that has resulled 1n the amount of
its ncl asscls becoming less than the aggregate of its stated
capital and undistributable reserves

(4) In this scction “relevamt balance sheel” means a balance
sheet prepared as at a date not exceeding seven months befors the
company’s application under this section.

(5) A resolutton that a company be re-registered as a public
company may change the company name by deleting the word
“company” or the words “and company” including any
abbreviations of them.

(6) A private company not being a single member company which
has Lwo or more members at the commencement of this Act, shall
not become a single member company.

60.— {1) This scction applies il sharcs have been alloded by a
privalc company between the date as at which the relevant balance
shect was preparcd and the passing of the special resolulion to
re-registcr as a public company and those shares were alloticd as
fully or partly paid up as to their par or nominal value il issued
before the cormmencement of this Acl or any premium on them
otherwisc than in cash.

(2) Subject 10 this seclion the Registrar shall nol entertain an
application by a private company to re-register as a public company
unless

(z) the consideration for the alloument has been valued in
accordance with the valuation procedures in Part VII; and

{h) a report with respect to the value of the consideralion has
been made Lo the company in accordance with that section during
the six menths immedialely preceding the allotment of the shares,

(3) Where an amount standing to the credit of any of the
company’s rescrve accounts or of its profit and loss account has
been applicd in paying up to any extent any of the shares allotled or
any premium on those shares, the amount applied does not count as
consideration for the allotment and accordingly subsection (2) docs
not apply to 1t.

{4) Subscction (2) does not apply if the allotment is in connection
with an arrangement providing for it to be on terms that the whole
or part of the consideration for the shares allotted is to be provided
by the transfer to the company or the cancellation of all or sume of
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the shares or ol all or somce of the sharcs of 4 particular class in
another company,

(5) Subsection (4) does nol cxclude the application of subsection
(2), unless under the arrangemenl it is open W all the holders of the
shares of the other company in queslion or, where the arrangement
applies only to shares of a particular class, all the holders of the
other company's shares of thal class take part in the arrangement.

(6) In determining whether subsection (2) is c¢xcluded under
subsection (5), shares held by a company or by a nomince of the
company allotting shares in connection with the arrangement by a
company or by a nomince of the company which is that company’s
pareni company or subsidiary or a company which is a subsidiary of
its parenl company shall be disrcgarded.

(7) Subscclion (2) does not preclude an application by a private
company to be re-registered as a public company if the allorment of
the company’s shares is in connection with its proposed merger with
another company where one of the companies concerned proposes
to acquire all the assets and liabilitics of the other in exchange for
the 1ssuc of shares or other sccuntics of that one to shareholders of
the ather, with or without any cash payment (o shareholders.

61.—(1) Where thc Registrar is satisfied on application by a
private company to re-register as a public company, that 4 company
may be re-rcgisiered under (hat section as a public company, the
Registrar shall—

{a) retain the application and other documents delivered to him
under that section; and

(b) issue the company with a certificale of ncorporation
stating that the company is a public company

(2) The Registrar may accept a statutory declaration as sufficient
cvidence that the special resolution required by thar provision has
been passed and the other conditions of re-regastration have been
satisfied.

(3) Upon the 1ssuc o a company of a certificate of incorporation
under this section—

{a) the company by virue of the issue of that ccruficaie
becomes a public company; and

{#) any alteralions n ils conslitulion as set out in the resoluncn
take effect accordingly.

(4) The certificate shall be conclusive evidence—
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(a7 that ihe requirements of this Act in respect of
re-registration, and of matters precedent and incidental thereto,
have been complied with; wnd

(&) that the company is a pablic company.

62.—(1) A single member company may increase [rom a single
member Lo two or more members if the single member has passed a
resolulion Lo that effect.

(2} Where the membership of o single member company
increases from one o two or more there shall be entered m the
company ‘s register of members, the name and adidress of the person
who was formerly the single momber, a statement that the company
has cemsed 1o have only » single member and the date on which the
event occurred

{3} Where the Registrar 15 satisfied that a sigle member
company has satisficd the requiremesis of this Act tho Reglstrue
may re-register the compapy 08 o campany with more than one
member and shall issue 8 certificaie of re-registration.

Division VII—Core Requirements For Private Companies

63. (1) A private company shall not have more than fifty
shareholders.

{2) Where two or morc of Lhe shareholders In a private company
hold one or more shares jointly, they shall be deemed to be one
sharcholder.

64. A private company shall not make any offer to the public lo
subscribe for ils shares or debenlures.

65. A privatc company shall be excmpl from the rcquirement 1o
keep a regisler of shareholders under scclion 145.

6. A pnvale company iy dispense with the holding of
shareholders’ meetings provided the company s constifution pesmits
resolutions wiich would otherwise require the holding of a meeting
10 be passed by oot less than seventy-five per cenl of the members
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Fxemptionof 7. A private company shall not, pursuant to section 42, be
a povate required to have a company seal.

company
from the
requrement
to bave a
company seql

Exemptionof — 6B8.(1) A privale company shall not be not required to have a

a pnvate
o e Secrelary
from Ihe . ]
requirement (2) Anything authorized or required to be given or sent to, or
lo have a U ; . :
S served on, the company by being sent to its secretary
peoeslany {a) may be given or sent to, or served on, the company itself;
and
|£) if addressed to the secretary shall be treated as addressed to
the company.
(3) Anything clse required or authorized o be done by or to the
secretary of the company may be done by or lo—
(a) a dircclor, or
(6) a person authorized generally ur specifically in that behalf
by the directors.
Permiticd 69. A pnvate company may_
transaclions i
(2) 1ssve shares;
(b) distribute dividends;
(¢} repurchasc shares;
(d) give financial assistance for the purchase of shares in the
company,
(¢} authorize a payment, loan or ulher benefit 1o a directar, or
enter inlo any fransaction; pruvided.—
(1) it is authurized to do so by 4 resolution of scventy-five
per cent of the members; and
(ii) is able to satisfy the solvency test.
Directars af 70. The directors of private companies shall be required to
private comply with corporale governance standards in force in Malawi that
Eg::gf;“;ﬁ apply to private companies as directed by the Registrar,
applicable
coporate
gnvornance

stamelards
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PART V——SHAREHOLDERS AND THEIR RIGIITS
71.—(1) For the purposes of this Act, “sharcholder” means—

(@) a person whose name is entered in the share register, where
applicable, as the holder for the time being of onc or more shares
in the company,

(»} until the person’s name i3 entered in the share register, a
person named as a shareholder in an application for the
registration of a company at the lime of incorporalion of the
company,

(2) Until the person’s name is entered in the share register (where
applicable), a person who is entitled to have his name entered in the
share register, under a registered amalgamation proposal, as a
sharcholder in an amalgamated company.

72.—(1) Subject to the constitution of a company, the liability of
a shareholder to the company shall be limited to—

{a) any amount unpaid on a share held by the sharcholder

(b) any liability to repay a distribution received by the
shareholder (o the extent that the distribution is recoverable under
section 107;

(c} any liability expressly provided for in the constitution of the
company;

() any liability for calls on shares.

(2) Subject to the constitution of a company, a shareholder shall
nul be liable for an obligation of the company by reason only of
being a shareholder.

73.—(1) The Minisler may, by order published in the Gazerte,
publish a code of conduct for shareholders of private companies.

(2) The code of conduct shall regulate all the affairs of
sharcholders of a private company,

{3) Where a company or an officer of the company fails to
comply with the code of conduct, the Court may, in certain
circumslances, direct compliance wilh a provision of the code
conduct and the Court or the Registrar may impose a fine in
accordance with the prevailing schedule of penalties.
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PART IH-—GENLRAL DU tes RELAIING TO SHAREHOLDERS OF
PunLic COMPANIES

74. (1) The Minisier may by order published in the Gazerte,
published for a code of conduct for shareholders of public
companies

(2) The code of conduct. shali regulate all the affairs of
shareholders of a public company.

(3) Where a company or an officer of the company fails to
comply with the code the Court may in certain circumstances direct
compliance with a provision of the code of conduct and the Court or
the Registrar may impose a [ine in accordance with the prevailing
schedule of penalties.

75.—(1) Subject o this seclion, a subsidiary shall not hold shares
1n its holding company.

(2) An issue of shares by a parent company Lo its subsiwdiary shall
be void,

(3) A transfer of shares [tom a parent company 1o its subsidiary
shall be void

{4) Where a company that holds shares in another company
becomes a subsidiary of thal other company, the company may,
notwithstanding subsection (1), continug o held those shares, but
Ihe cxercise of any voting rights attaching to thosc shares shall be of
no cffect.

(5) This section applics to a nominee for a subsidiary in the same
way as 1t applics lo the subsidiary

76. Notwithstanding section 73, nothing shall prevent a
subsidiary from holding shares in 1ts parent company In its capacity
as a personal representative or a trustec unless the parent company
or another subsidiary has a beneficial interest under the trust other
than—

(@) any intcresi that ariscs by way of security for the purposes
of a transaction made in the ordinary course of the business of
lending money;

(b) any residual interest under a pension scheme or employees’
share scheme or employer’s rights of recovery under a pension
scheme or emplovees' share scheme;
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(c) any rights that the company or subsidiary has in its
capacity as trustee, including n particular—

(i) any right to recover ils expenses or be remuncrated out of
the trust property; and

(11} amy right to be indemnified out of the trust property for
any lishility mewrred by reason of any act or omission the
performance of its duties as trustee.

77.—(}) Where shares in a company are hekl on trust for the
purposes of a pension scheme or employees’ sharc scheme, there
shall be disregarded for the purposcs of scetion 75 any residual
interest that has not vested in possession.

(21 A “residual interest” means a right ol the company or
subsidiary (“the residual beneficiary™) to receive any ol the trust
property in Lhe event of —

(a) all the liabilitics arising under the schemce having been
satisfied or provided for, or

(b) the residual beneficiary ceasing to participate in the
schemse; or

(¢} the trust property at any time excceding what is necessary
for satisfying (he liabilities arising or expected (0 arise under the
scheme

78, (1) Where shares in o company are held on trust for the
purposes of a pension scheme of emplayees share schemmie, thiere
ahiall be disreganded for the purposes of section 75 any charge or hien
on, or set-off pgainst, any benefit or other right or inlerest unides
the scheme for the purpose of cnabhing the employir or Tonmer
emiployer of & member of the scheme (o thiain the discharpe of 4
monetary phligation due to him from the member.

(2) Tn the case of a trusl for the purpescs of o pension scheme
there shall also be disregarded amy right 1o teceive from the tustee
of the scheme, or as trustce of the scheme o relam. an amounl that
can be recovered or retained, under the pension schemes law in
force 1n Malawi

79._{1) The prohibition in section 75 docs not apply where the
shares are held by (he subsidiary in thc ordinary course ol its
business as an intermediary.

(2) For this purpose a person is an intcrmediary ifhe—

() carries on a bona fide business of dealing in sccurities;

an
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(¥) is a member of or has access o a regulated market; and
{c) does not carry on an excluded business.

(3) The following are excluded businesses—

(a) a business that consists wholly or mainly in the making or
managing of investments;

(b} a business thut cossists wholly or mainly in, or is carried on
wholly or mainly for the purposes of, providing services to
persons who are comnected with the person camying on the
business;

{c) a busincss that consists n insurance business;

(d) a business that consists in managing or acting as trustee
in relation to a pension scheme, or that s carricd on by the
manager or trusice of such a scheme in connection with or for the
purposcs of the scheme;

(¢) a business that consists in opcrating or acting as Irustee in
relation to a colleclive investment scheme, or that is carried on by
the aperator or trustee of such a scheme in connection with and
[or the purposes of the scheme

80. In rclation to a company limited by guarantee, the
references in this part to shares shall b read as references to the
intercst of its members as such, whatever the form of that interest.

81. The provisions of this part shall apply to a nominee
acting on behalf of a subsidiary as to the subsidiary itself.

PART VI—THE SHARES OF A COMPANY

Division ILegal Nature, Types Of Shares And Related
Particulars

82. The shares or other interest of a member in a company
shall be personal property.

83 (1) Subject to any limitation in lhe constitution of a
company with respect o the number of shires which may be iwsued
and any pre-emptive rights, & comnpany shall have the power at such
limes, and for such constderation as it shall delermine. 10 issue
shares.

(2) A company may, where so permitted by its constitution, issue
classes of shares.

B4.(1) Subject lo subsection (2), a share in a company shall
confer on the holder—
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(a) the right to one vote on a poll at a mecling of the company
on any resolution,

(P) the night o an cqual share in dividends authorized by the
Board:

(c) the right to an equal share in the diswibution of the surplus
assets of the company

(2) Subjecl 1o scotion 96, the rights specified in subscclion (1)
may be restricted, limiled, altered, or added to by the constitution of
the company o1 1n accordance with the terms on which the shares
are issued

(3) Withoul limiting subscction (1), shares in a company may
(a) be redeemable in accordance with seetion 112,
(b} confer preferential rights to distributions of capital or
Income:
(¢) conler special, limited, or conditional voting rights; or
{d) not confer voting rights.

B5.— (1) Every company shall issue to a shareholder, on request,
a stalement that scts out—

(a) the class of shares held by the shareholder, the lotal number
of shares of thal class issued by the company, and the number of
shares of that class held by the shareholder;

(b) the rights, privileges, conditions and himitations, including
restrictions on Iransfer, attaching to the shares held by the
shareholder; and

(c) the rights, privileges, conditions and lirnitations atiaching to
the classes of shares other than thosc held by the shareholder.

(2) The company shall nol be under any obligation to provide a
shareholder with a slatemnent ifE—

{(2) a statement has been provided within thc previous six
months;

(b) the shareholder has not acquired or disposed of shares since
the previous stalement was provided;

(c) the nghis attached to shares of the company have not been
allered since the previous statemenl was provided, and

{d) there are no special circumstances which would make it
unreasonable for the company to refuse the rcquest.

(3) The statement shall not be evidence of title to the shares or of
any of the matters set out in it and the statement shall stale 1n a
prominent place that fact.

Stalement of
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Transferabiliy  86. The shares or any mterest of a member in a company

of shares are transferable according to its constitution.

No par ot 87. (1) Any shares created or issued after the commencement of
nominal

value shares

this Act shall be shares which have no par or nominal value.

(2) Subjeci to subsection (3), the par or nominal value shares of
a company incorporated prior lo the commencement of this Act
shall continue to be shares having a par or nominal value with that
value, denominated in Malawi currency, or with the approval
of the Registrar, in a forcign currency attached 1o those shares being
the valuc carried by those shares immediately before the
commencement of this Act.

(3) Any company mcorporated prior to the commencement of this
Act, with par or nominal value shares, may at any time, convert any
class of shares of the company into shares of no par or nominal
valuc provided that

(2) all the shares of any one class of shares of the company
consist of either par or nominal value shares or no par or nominal
value shares; and

(b} where all the sharcs of the company—

(1) are of the one class, the conversion of the shares is
approved by special resolulion or by cunsent tn wriling of
seventy-five per cent of the shareholders; or

(ii) comprise more than one class, the conversion of the
shares is approved by the holders of each class 10 be converted
by special resclution or by consent in writing of seventy-five
per cent of the holders of thal class; and

(¢) notice of the lerms of the comversion is given to the
Registrar for registration within 14 davs of the approval of the
conversion under paragraph (A)

(4) Notwithstanding subsecction (1), a company incorporated prior
lo the commencement of this Act, may issue shares or a class or
classcs of shares having a par or nominal value

(5) Upon registration of the notice under subsection (3) (¢), the
shares in question shall, subject to subsection (6), be deemed to
have been converted into shares of no par or nominal value.

(6) The sharcs cunverted under subscetion (3} shall not aflect
the rights and liabilities attached to such shares and in particular,
without prejudice to the generality of this section, such conversion
shall not affect—

{a) any unpaid liability on such shares; or
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(b) the rights of the holders thereof in respect of dividends,
vating or repayment on winding up or a reduction of capital.

(7) Where the share capital of a company is denominated in a
foreign currency, it shall not, without the prior approval of the
Registrar, change the denomination into another currency.

88.— (1) Each share in a company having share capital shall be
dislinguished by its appropriatc number.

(23 If ot anv time all the issued shares i o company or all the
wwsued shares in a company of a particular class are fully paid wp and
rank part passe for wll purposes, none of the shares nesd thereafies
lrave o distinguishing number so long as it remains fully paid up and
ranks pard peassu Tor sl purposes with all shires of the same closs

for the timc being issued and fully paid up

89.—(1) Upon incorperation of the company, any person named
in the application for incorporation as a sharcholder shall be deemed
to have been issued with the number of shares specificd in the
application.

(2) A company shall have powars to issue shares subject to
section 83

(1) Shares shall not be treated as being of the same class unless
they rank cqually for all purposes.

90.-- (1} A company may by ordinary resoiution—-

(q) divide or subdivide its shares into sharcs of a smaller
amount if the proportion bctween the amount paid, and the
amount, if any, unpaid on each reduced sharc remains the same as
it was in the case of the sharc from which the reduced sharc 1s
derived,

() consolidate into shares of a larger amount than 1ls existing
shares.

(2} Where shares are consolidated, the amount paid and any
unpaid lablity thereon, any fixed sum by way of dividend or
vepsyment 1o which such shares are cntitled, shall alse be
consolidated

(1} Where a company has allered its share capital m a manner

specified in subsection (L), it shall within 14 days of the date of the
alteration file a notice to thal eflfect with the Registrar.

{4} A notice under subsection {3) shall meclude particulars with
respect to the classes of shares affected

59

Numbeting
of shares

Issue of
shares

Alteration n
numher of
sharcs




60

Fractional
sharcs

Pre-emplive
rights to
new 1ssues

Consideration
for 1ssue of
shares

Sharcs ool
pald in cash

Companies No. 15

91. A public company may, where its constitution so
provides, issue fractions of shares which shall have corresponding
fractional liabilities, limitations, preferences, privileges,
qualifications, restrictions, rights and other attributes as those which
relate to the whaole share of the same class or scries of shares.

92.—(1) Subject to its constitution, where a company issues
shares which rank equaily with, or in priority to existing shares as
1o voting or disiribulion rights, those shares shall be offered to the
holders of existing shares in a manner which would, if the offer
were accepled, maintain the relative voting and distnbution rights of
those shareholders.

(2) An offer under subscction (1) shall remain open for
acceptance for 4 reasonable time, which shall not be less than
fourteen days.

93.—(1) Before it issues any shares, the Board shall determine
the amount of the consideration for which the shares shall be issucd
and shall ensure that such consideralion is fair and reasonable to the
company and to all existing sharcholders.

(2) The consideration for which a share is issucd may take any
form including payment in cash, promissory noles, contracts for
future services, rcal or personal property, or other securities of the
company.

94. (1) Shares shall be deemed not to have been paid for in cash
except to the extent that the company has actually received cash
in payment of the sharcs al the lime of or subsequently (o the
agreement to issuc the shares.

(2) Before shares that have alrcady been issued are credited as
fully or parily paid up other than [or cash, the Board shal! determine
the reasonable preseni cash value of the consideration and shall
ensure that the present cash value of the consideration 15—

{@) fair and reasonable 1o the company and to all existing
shareholders; and

(b) not less than the amount to be credited in respect of the
shares.

(3) A certificate shall be signed by one of the directors or his
agenl authorized in writing describing the consideration 3 sufficient
detail to identify il and state

(a) the present cash value of the consideration and the bagis for
assessing it;

(&) that the prescnt cash value of the consideration is fair and
reascnable to the company and to all existing shareholders; and
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(c) that the present cash value of the consideration is not less
than the amount to be credited in respect of the shares.

(4) The Board shall deliver a copy of a certificate issued under
subsection (3) to the Registrar for registration within fourtcen days
of its signature,

(5} Nothing in this section shall apply lo the issue of shares in a
company on

(@) the conversion of any convertible securitics; or

(h) thc exercisc of any option lo acquire shares in the
COmpany.

(6) Where a shareholder of a company is dissatisficd with
the value in subscction {2) he may apply to the Registrar for an
assessment of the value in accordance with the provisions of
Part VII

(7) An officer who fails to comply with subsection (3) shall
be liable 0 a fine in accordance with the prevailing schedule of
penalties,

{8) Where the Board fails to comply with subsection (4}, every
officer of the company shall be liable to a fine in accordance with
the prevailing schedule of penalties.

95. Where a call is made on a sharc or any other obligation
attached to a share is performed by the shareholder, the company
shall within 14 days give notice to the Registrar in a form approved
by him of—

(g} the amount of the call or its value as determined by the
Board under section 94 (2); and

(b) the amount of the staled capital of the company following
the making of the call.

96. The issue by a company of a share that-—.
{a) ncreases a liability of a person (o the company; or

{b) imposcs a new liability on a person 1o the company, shall
be vind where that person, or his agent who is authorized in
writing, does not consent in writing to becoming the holder of the
share before it iy issued

97. A share is issued when the name of the holder is entered on
the sharc register wherc a register 1s required to be kepl.

Calls on
shares

L RH IR
FEEUE HUEFTY

Time of issuc
ol shares




Companies No. 15

Board may
authorize
distnbution

Net asset
reslrichon on
distmbulivn
by public

companies

98, (1) A company shall not makc any distribution (o any
shareholder unless that distribution—

(a) has been authorized by the Board under subsection (2); and

(h) subject to the constitulion, has been approved by the
sharchalders by ordinary resolution; and

(c) is made out of profits availabic for that purpose.

(2) The Board may authorize a distribution at such time and of
such amount as il thinks fit, provided il is of the opinion that
the company shail, upon the distribution hcing made, satisfy the
solvency test

(3) The directors who vote in favour of a distribution shall sign a
certificate staling that, in tbeir opinion, the company shall, upon the
distribution being made, satisfy the solvency tesl.

(4) Where, after a distribution is authorized and before it 13 made,
the Board ceases to be safisfied thal the company shall, upon the
distribution being made, satisfy the solvency test, any distribution
made by the company shall be deemed not to have been authorized.

99, {1) A public company may only make a distribution—
(2) if the amount of its net assets is not less than the aggregate
of its called up share capital and undisinbulable reserves, and

() if, and to the cxtent that, the distribution does not reduce the
amount of those assets to less than that aggregate.

(2) For this purposc a company’s “net assets” means the
aggregate ol the company’s assets less the aggregate of its liabilities.

(3) A company's undistributable reserves are—

{a) its share premium account;

(h) its capital redemption reservce;

(¢} the amount by which its accumulated. unrcalized profils,
so far as not previously utilized by capitalization, exceed Ity
accumnulated, unrealized losses, so far as nol previously written
off in a reduction or reorganmzation of capital duly madc;

(d) any other reserve that the company is prohibited from
distributing by any cnactment or by ils arlicles.

The reference in paragraph (¢) to capitalization shall not
include a transfer of profits of the company to its capilal
redemption reserve

(4) A public company shall not include any uncalled sharc
capital as an assct in any accounts relevant for purposes of this
section.
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100.—(1) Subject to subsection (3), a company may by special
resolution reduce its staled capital to such amount as it thinks fit.

{2) Public notice of & proposed reduction of a company’s stated
capita) shall be given ti less than thirty days hefore the resolution
to reduce its stated capital is passed.

(3} A company may agree 1D wnting with a creditor of the
company that it shall not reduce its stated capital—

(a) below a specified amount without the prior consent of the
creditor: or

(h) unless specified conditions are satisficd at the time of the
reduction

{4) A resolution to reduce the stated capital passed in breach of
any agreement referred to in subsection (3) shall be invalid and of
no effect

(5) A company shall not take any action —

{a) to extinguish or reduce a liability in respect of an amount
unpaid on a share; or

(b) to reduce its stated capital for any purpose other than the
purposc of declaring that ils stated capitul i reduced by an
amount that is nol represented by the value of jis assots, unless
(here are reasonablc grounds on which the dircctors  may
determine that, immediately after the taking of such action, the
company will be able to satisty the solvency tesl.

(5) Where—

{a) a share is redeemed at the option of the shareholder under
section 116 or on a [ixed date under section 117; or

(&) the company purchases a share under section 109, and the
board is satisficd thal as a consequence of the redcmption or
purchase, the company would, bup for this subscction, fail w
salisfy the solvency test—

(i) the board shall resolve that the stated capital of the
company shall be reduced by the amount by which the
company would so fail 1o satisfy the sulvency test; and

(ii) the resolution of the board shall have effecl
notwithstanding subsections (1) to (3).

(7) A company which has reduccd its stated capital shall within
fourteen days of the reduclion give notice of the reduction to the
Registrar, spccifying the amounl of the reduction and the reduced
amount of ifs stated capital.,
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101 —(1} In relation t o company incomporated before the
commencemel ol this act, where i company issues shpres af o
premium, whether for cash o otherwise, 0 sum equal to the
Eggregme amount or value of the preminms on those shares shall be
transferned t an yecount, to be called “the share premiur: accomm”,
and the provisions of this Act relating 1o (he reduction of the staled
capital of a company shall, except as provided in this section, apply
as 1 the share premium account were stated capital of the company

(2} The share pretmium account may, notwithstanding anything in
subsection (1), be applied by the company in paving Ly un-issued
shires of the company 0 be issued 1 members of the compaay as
fully pund bemug shures in writing off—

(@) the preliminary expenses of the company,

(0) the expenses of, or the commission paid or discount
allowed om, any issuc of sharcs or debentures of the cumpany, or

{e) i providing for the premium payvable on redemption of
any redecmable preference shares or of any debentures of the
company.

(3} Where a company has before the commencemerit of this Act
iisued amy shires ot o promium, this section shall apply as 1f the
share had been wwoed afier the commencement of this Act.

102.—(1) Subject to this section, a company may issue at a
discount shares in the company of a class already issued, except
that—

() the issue of the sharcs ar a discount shall be authorized by
resolution passed i a general mecting of the company and must
be sanctioned by the Court;

(2) the resolulion shall specify the maximum rate of the
discount at which the shares arc (0 be issued;

{c) nat less than onc year shall have elapsed at the date of the
issue since the dalc on which the company was entitled to
commence business; and

(d) the shares to be issued at a discount must be issued within
one month afler the date on which the issue is sanctioned by the
Court or within such extended time as the Court may allow,

(2} Where o company hes passed o resolution authori=ing the
risuc of shares at 4 discount, it may apply o thee Court for an order
approving the issue and upon such application the Court, if having
regard to all the circumstances of the case, thinks it proper so o
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do, may make an order approving the issue on such terms and
conditions as the Court thinks fit

103.—(1) Whenever a private company limited by shares makes
any allotment of its sharcs, the company shall. within sixty days
thercafter, deliver 1o the Registrar for registration—

(@) a return ol the allotments, stating the number and amount
of the shares comprised in the allotment, the namcs, addresscs
and descriptions of the allottees and the amount if any, paid or
duc and payable on each share; and

(b) in the case of shares allotted as fully or partly paid up
otherwise than in cash, a contracl in writing constituting the title
ol the allottee to the allotment together with any contract of sale
or [or services or other consideration 1n respect of which that
allotment was made, such conlract being duly stamped and a
return stating the number and amount of shares so allotted,
the extent to which they are 1o be treated as paid up and the
considcration for which they have been allotied.

(2) Where default is made in complying with this section, every
officer of the company who is in defaull shall be liable to a fine in
accordance with the prevailing schedule of penalties

Diwsion H—Dividends And Distributions
104.—(1) A dividend shall be a distnbution other than a
distnbution to which seclions 109 and 124 apply.
(2) The Board shall not authorize a dividend—
(z) n respect of some but not all the shares in a class;

(k) of a greater amount in respect of some shares in a class than
other shares in that class except where—

(i} the amount of the dividend is reduced in proportion to
any lability artached to the shares under the conshitution;

(i) a sharcholder has agreed in writing fo reccive no
dividend, or a lesser dividend than would otherwise be

payable;
(¢) unless it is paid oul ol profits
(3) A public company that proposcs Lo declare a dividend shall

include declaration of dividends as an item on the agenda for the
sharcholders” meeting in the notice to sharcholders.

Return as to
allobmcnt

Dividend:
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105. Subject to the constitution of the company, the Board may
issue shares to any shareholders who have agreed (o accept the 1ssue
of shares, wholly or partly, in lieu of a proposed dividend or
proposed future dividends provided that—

(a) the night to receive shares, wholly or partly, in licu of the
proposed dividend or proposed future dividends has been offered to
all shareholders of the same class on the same torms;

(k) where all shareholders elected to receive the shares in lieu of
the proposed dividend, relative voling ur distribution rights, or both,
would be maintained;

(¢) the sharcholders to whom the nght is offered are afforded a
rcasonable opportunity of accepting 1t;
{d) the shares issued to each sharcholder are issucd on the same

terms and subject to the samec rights as the shares issued 1o all
shareholders in Lhat class who agree to recetve the shares; and

(¢) the provisions of section 93 arc complied with by the Board

106.—(1) The Board may resolve that the company shall offer
sharcholders discounts in respect of some or all of the goods sold or
services provided by the company.

(2) The Board shall not approve a discount scheme under
subsection (1) unless it has previously resolved that the proposed
discounts are —

(a) fair and reasonable to the company and to a1l sharcholders,
and

() made available lo all shareholders or all sharcholders of the
same class on the same terms.

(3) A discount scheme shall not bc approved, or where it had
previously been approved shall not be continued by the Board,
unless it has reasomable grounds to belicve that the company
satisfies the solvency test.

(4) Subject lo subsection (S), a discount accepted by a
shareholder under a discount scheme approved under this scclion
shall not be a distribution for the purposes of this Act.

(5) Where—

() a discount is accepted by a sharcholder under a scheme
approved by the Board; and

(h) after the scheme 1s approved or the discount was offered, the
Board ceases to be satisfied on reasonable grounds that the company
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wiold satisty the solvency test, section | F7 shall apply m relation
o the discount with such modificanons a8 may be
necessary a3 if the discount were a distribution that is deemed nol
to have been authomnsed

107 {1} A distribution mide 1o o sharebolder st nme when
the company did pob. upon distribution  heing made, satisly
the solvency test muy be recavered by the company from the
sharcholder unless

(a) the shareholder received the distribution in good faith
and without knowledge of the company’s failure to satisfy the
silvency lest;

(41 the shareholder has altered the sharcholder s position in
celinnce on the validity of the dismbution, and

(c) it would be unfair Ww require repayment in [ull or at all.

(2) Where, in relation to 2 distribution madc tis a sharcholder—

() the procedure set out in section 104 has not been followed;
or

{#) Tcasonable grounds for believing (hat the company would
satisfy the solvency testin accordance with section 109 or 124, as
the case may be, did not cxist at the tme the ccriificate was
signcd,

a director who [hiled 10 take reasomable steps b ensure the
procedure was followed or who signed the certificile, as the cuse
may be, shall be personully liable 4o the company o repay ko the
company so mich of the distribution which cannot he recovered
from shareholders.

(3} Where, by virtue of section 109(4) distribution is decmed not
lo have been authorized, a dircetor who—

{@] conses afier nuthondation but belore the making of the
distribution 1o be sabisficd on ressonable grounds for believing
that the company would catisly the solvemcy lest apo the
distribution being mide; and

(b} fails to take reascnable steps o prevent the distribution
being made,

shall be personally hable to the company to repay to the company
so much of the distribution which camnot be recovered from
sharcholders.

Recovery of
distributions.
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(4) Where, by virtue of section 106 (%) 4 distribution is deemed
riot 1o have been authorized, a ditector whe fiils to take reasonable
gleps 1o prevent the distribution being made shall be persomlly
liable 1o the company w repay 1o the company 50 much of the
distrrbution which cannol be recovered from shiirehislders,

(5) Where, in an action brought againg o director or shareholder
under this secoon, the Court is satisiied that the cotnpany could,
by making a distribition of a lessor amount, have satisficd the
solvency test, the Conrt may

(@) permit the sharcholder 1o retain; or

(b} relieve the director from liability in respect of, an amount
equal to the vatuc of any distributron that could properly have
been made,

108 (1) Where a company—
(@) alters its constitution,
(b) acquires shares issucd by it; or

(c) redecmns shares under section 115,

n o manper which woull cmeel or reduce ' the liahility of a
sharcholder to the eompuny in relation to & share hold prior to that
alteration, acquisitiom, or redempaion, the cancellation of reduction
of lishility shall be treated for the purposes of section 109 as if it
werc a distribution and for the purposes of section 104 (2) as if it
were a dividend.

(2) Where a company has altercd ts constitution, or atquired
shures, or redeemed 0 a manner which cancels or reduces the
hubibity of & sharcholder to 1 cimpany n relation o 8 share held
prier to that alleration, acquisition. of redemption, thid cancellation
ar redugtion of lability shall be treated for the purposes of section
100 a5 a distribution of the smount by which that hahility was
reduced.

(3) Where the liability of a sharcholder of a share held prior o
that alteration, acquisition, or redemption of that company is—

(a) greater than the liability of that shareholder to the company
in relalion to a share or shares into which that share s convericd:;
or

{b) cancelled by the cancellation of that share in the alteration,
acquisition, or redemption,
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the reduction of liability affected by the alteration, acquisition, or
redemption shall be treated for the purposes of section 107 (1} and
(1) as a distribution by the company to that shareholder, whether or
not that sharcholder becomes a sharcholder of the company, of the
amount by which that Liability was reduced.

Division [ll—Acquisition and Redemption of Company s (wn
Shares Acquisition of Shares

109.—(1) Subject to subsection (4}, a company shall not purchase
or utherwise acquire any of its own shares except—

(a) as provided under sections 110 and 111 or sections 112 to
11%;

(6) in lhe case of a privale company, with thc unanimous
approval of all shareholders;

{c} with the approval of a unaniinous resolution; or

(d) in accordance with an order madc by the Court under this
Act

(2) A company may redeem a share which is a redcemable share
in accordance with sections 112 (¢ 118 but not otherwise.

(1) Where #hares are prowred by o company  pursuant o
sibsecticon (1), the stuted capinl of the class of shates so acquired.
or in the case of a company having par value shares, the nominal
issued share capital, so as to lake into account the extent to which
the amount rcceived by Lthe company as staled capilal, is reduced by
the company’s acquisition of its own shares.

(4) A company shall not make any paymenl i whatever form
o acquire any sharcs issucd by the company where therc are
reasonable grounds for believing that the company is, or would after
the payment, be unable to salisfy the solvency test

(5) A company shall not acquirc its own shares where, as a result
of such acquisition, there would no longer be any sharcs on issue
other than convertible shares.

(6) A company shall immediately following the acquisition of
shares by the company give notice lo the Registrar of the number
and class of shares acquired

(7) Where a company fails to comply with subsection (4), the
company and cvery officer of the company who is in default shall
be liable lo a fine in accordance with the prevailing schedule of
penalties.

a9
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110.—{1) A company may, subject to——

(@) the approval of the Board; and

(b) its constitution authorizing it to do so, purchase or
otherwise acquire its own sharcs

(2) The company shall not offer or agree to purchase or otherwise
acquire its own shares unless

(z2) the Board 1s satisfied that —
(i} the acquisition is in the best interests of thc company;

(1i} the tenns of the offer or agreemenl and the consideration to
be paid for the shares are fair and reasonable o the
company;

(iii} in any case where the offer is not made 1o, or the
agreement is not entered into with, all shareholders, the offer or the
agreement, as the case may he, is fair to those shareholders to whom

. the offer is not made, or with whom no agreement is entered into;

(iv) shareholders to whom the offer 1s made have available to
them any information which is marerial to an assessment of lhe
value of the shares; and

(v} thc company shall immediately after the acquisition
satisfy the solvency tesl ; and

{b) the Board has disclosed lo shareholders or mcmbers or
otherwise has made available to them all information which 15
malenal to the asscssment of the value of the shares.

(3) Any offer by a company o purchase or otherwise acquire its
own sharcs on a securities exchange shall be made in accordance
with the Securnities Acl, 2016, and in accordance with any other law
regulating the securities markets in Malawi

111.— (1) This section shall not apply to—

() an offer which—

{1} is made o all sharcholders to acquire a proportion of their
shards:

(11} if accepted, would leave unallected relative voting and
distribution rights; and

(1ii) affords a reasonable opportunity to shareholders 1o accept the
offer;

(b) an offer to which all shareholders have consented in
writing or which is (he subject of unanimous approval by the
shareholders;

() an offer made pursuant to a unanimous resolution;
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() an offer where the purchase or acyuisition is made on ur
any sccurities exchange whether within or outside Malawi is
made in accordance with the Securities Act, 2010.

{21 Subiect 1o subsection (1), before an offer is made pursuant to
a resolution under wection 110, the company shall send to cach
sharcholder o disclosure document that complies with subsection

(3).

(3) A disclosure document issucd under this section shall set
oul—

(a) the nature and terms of the offer, and, if made to specificd
shareholders only, the names of thosc shareholders;

(b) the nature and extent of any rclevant interest of any
director of the company in any shares which are the subject of the
offer; and

{el the text of the resolution required by section 110 (1),
wgether with such further information and explanation as oy he
necessary to enable o reasonable sharcholder understand the
nature and implications for the company and ils sharcholders of
the proposed acquisition.

(4) A reporling issuer may issuc or transfer sharcs held by the
reporting issuer itscll subject to the provisions of the Sccunties Act,
2010

112. A company may issue a redecmable share where—-

(a) the constitution of the company makes provision for the
company to issue redeemable shares;

(#) the shares are fully paid up al the time of redemption; and

{c) the constilulion or the terms of issue of the sharc makes
provision for the redemption of the share—

(i) al the option ol the company;
(ii) at the option of the holder of the share; or

(iii) on a date specified in the constitution or 1n the lerms of
1ssue of the share for a consideration that is—
{(au) specified,
(bb) to be calculated by reference 1o a formula; or

(cc) required to be lixed by a suilably qualified persan
who is not associated with or interested in the company.

Acl No 20 of
2010

Mesmng of
“redcemable”
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113. The provisions of sections 114 and 118 shall apply to the
redemption of shares,

114.—(1) Redemption of redeemable preference shares shall be
made only out of —

(a) profits of the company which would otherwisc be available
for dividends; or

(6} the proceeds of a4 fresh issue of sharcs made for the
purposes of the redempiion, hefiure the shares arc redecmed, the
premium if any, payable on redemption, shall be provided for out
of the profits of the company or out of the company’s share
premium account

(2) Where a company has redeemed or is dbout to redecn any
preference shures under subsection (1) (), the CUIMpany mey 1Ssue
shares up to the amount of the shares redeemid, or o be redeemed
us 1f those shares had never been izsucd, and, accordingly, the share
capital of the company shall not for the purpose of any enactments
relating o stamp duty be deemed to be incressed by the isvue of
shares under this subsection.

{33 Where now shans are issued before the redemption of the old
shares, the new shares shall not, so far as relates 1w stunp duty, be
taken (o have been issued under subsection 1) unless the old shares
are: redeemed within ome month afier the issue of the new shares.

(4) Where shares are redecomed otherwise than oul of the proceedy
of 8 fresh sssuc, there shall, out of peofits which should otherwise
hiave heen available for dividend, be transferred w 8 reserve furd 1o
he called "the capnal redemphion reserve fund”, 2 sum equal to the
nomnal ameunt of the shares redeemead, and the provisions of this
Act relating 10 the reduction of the share capital of the company,
shall, except as provided in this section, apply as if the capital
redemption reserve fund were paid-up shane capital of the oUHTIpInY.

(S} The capital redemption reserve fund may, noftwithstanding
anything in this section, be applied by the company in paying up
unissued shires of the company 1o be issued to members of the
company a5 fully paid bonud shares,

16) The redemption of preference shares under this section by
4 company shall not be tken as reducing the amount of the
company s stated or authorised share capital in respect of companics
formed before the commencement of this Act.
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115, Aredemption of a share al the option of the company shall
be deemed to he

(a) an acquisition by the company of the share for the
purposes of sections 110 (2) and 111; and
(b) u distnibution within the meaning of this Act.

116.— (1) Where a share is redecmable at the option of the
holder of the share, and the holder gives proper notice to the
company requiring the company to redcem the sharc,

{a) the company shall redeem the share on the dale specificd in
the notice, or if no date is specified, on the date of receipt of the
notice;

{h) the share is deemed to be cancelled on the date of
redemplion; and

(c) from the date of redemption the former shareholder ranks
as an unsecured creditor of the company for the sum payable on
redemption.

(2) A redemption under this section.

(@} shall not be a dividend or distribution for the purposes of
this Act; but

(6) shall be deemed to be a distribution for the purposes of
section 107 (1) and (5).

117.—(1) Subject to this section, if a share is rcdecmable on a
specified date—

(a} the company shall redeem the share on that datc;
(b} the share shall be deemed to be cancelled on that date; and

(¢} from that date the former shareholder shall rank as an
unsecured creditor of the company for the sum payable on
redemption.

(2) A redemption under this section—

(a) shall not be a dividend or distribution for the purposes of
this Act; but

{b) shall be deemed to be a distribution for the purposes of
seclions 107 (1} and (5)

118 (1) Subjeet o the provisions in this Act in relation to
Treasury shares, shares that arc acquired or redeemed by a
company under this Acl, are deemed 10 be cancelled immediaiely on

- acquisition.
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(2) For the purposcs of subsection {1), sharcs are acquired on the
date on which the company would, in the absence of this section,
become entitled o cxercise the rights aitached to the shares.

119, (1) Where the share capital of a company is divided into
different clusses of shaves, and provision is made by the constitubon
for authorizing the varation of the mights attsched 1o any class
of shares i the company, subject o the consent of any specificd
proportion of the bolders of the issucd shures of that class or the
approval of a resolution passed al o separate meeting of the holders
of those shares and 10 dccordance with that provision, then if the
rights attached 1o any such class of shares are at any time varied, the
holders of not less in the appregate than 15 per cent of The issued
shares of that class, being persons who did not consent to or vote in
favour of the resolution for the varialion, may apply to the Court to
have the variation cancclled,

121 Where an spplication is made under subsection (1), the
variation shall not have effeet unless and until it i confirmed by the
Court.

(3) An application under this secton shall be wade by petition
within 30 davs adter the date on which the consent was given or the
resolution was passed s the case may be and may be made on
heholf of the shareboldens entitled 10 make the applicalion by such
one or more of their number as they may appoint in writing for the

purpose

{4 Om sn application under this section, the Court, alier helnng
the applicant and any other persons who apply o the Court 1o be
heard and appear to the Court to be interested in the applicanon
iy, i it i satisfied. baving regard 1o all the circumstanees of the
case, that the viration would unfarly prejudhice the shareholders of
the class represented by the applicant, disallow the variation ond
shall, if not so satisfied, confinn the variation,

(5) The company shall within 30 days after the making of an
order by the Court on an applicaljon under this section, forward a
certilicd copy ol the order to the Registrar

(6) If default is made in complying with subscction (6) the
company and every officer of the company who 15 1n defaull is Liable
to a fine in accordance with the prevailing schedule of penaltics as
issued by the Regisirar.

(7} In this section, “variation” includes abrogation and
“yaried”’shall be construed accordingly
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Division [V-—Treasury Shares

120..(1) The provistons in this Act on cupéellobon of shires
repurchased shall ot apply o shares acquired by & company
pursuant to section 109 or [ 10 where

{a} the constitution of the company expressly permits U
gevmpany 0 hold its own shares;

(5) the Board of the company resolves that the shuarcs
concerned shall not be cancelled on acquisition, und

i) the number of shuree acouored, when aggregated with
aliares of the smne clugs held by the company pursuant 1o this
section at the time of the acquisition, does not excead |5 per cent
of the shares of that class previously issued by the company,
exciuding shares previously deemed to be cancelled under this
Act

(2) Any share acquired by a company pursuant lo section 109 or
110 and, which is held by the company pursuant to subscction (1)
shall be held by the company in itself.

(3) A sharc thal a company holds in 1tself under subsection (2)
may be cancelled by Lhc Board resolving thal the share is cancelled
and the share shall be dcemed to be cancelled on the making of such
a resolution,

121.— (1) The rights and obligations attaching to a share that
a company holds in itsel[ pursuant to scction 120 shall not be
exercised by or against a company while it holds the share.

{2) Without hmiting subscction (1), while a company bolds a
share in itself pursuant to section 120, the company shall not—

(a) excrcise any voting rights attaching to the share; or

(#) make or receive any distribution amhorised or payable
respect of the share.

122.— (1) Subjcct to subsection (2)', section 93 shall apply to the
sransfer of a share held by a company in itsell as if the transfer were
the issue of the share under section 89

(2) Subsection (1} shall not apply unless it 1s specifically
provided in the constitution ihal the company may transler the
shares so held.

(3) A company shall not make an offer to sell any share it holds
in ilself or enter into any obligations to transfer such a sharc where
the company has rcceived notice m writing of a compromise,

" merger or takc-over scheme.
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123.—(1) A contract with a company for the acquisition by the
company of its shares shall be specitically enforceable against the
company except to the cxtcnt that the company would, aflter
performance of the contract, fail to satisfy the solvency fest.

(2} The company bears the burden of proving that performance of
the contract would result in the company being unable to satisty the
solvency test.

(3) Subject to subsection (1), where the company has entered into
a contract for the acquisition by the company of ils shares, the other
party (o the contract shall, on the conclusion of the contract, hecome
a creditor and shall .

{a) be entitled 1o be paid as soon as the company is lawfully
able to do su; or

(6} prior to the removal of the company from the register of
companies, be rankeid subordinate to the rights of creditors bul in
priority to the oher shareholder

Division V__Financial Assistance in Connection with Purchase
of Sharey

124.-(1) A company shall not give financial assistance directly

grutng financiai o1 indirectly for the purpose of or in connection with the acquisition

assislance

of 1ls own shares, other than in accordance with this section,

{2) A company may give financial assistance for the purpose of or
in conneclion with the acquisition of jts own shares if (he Board has
previously resolved that

{a) giving, lhe assistance is in the interests of (he company;

(&) the terms and conditions on which the assistance js given
are fair and reasonable to thc company and to any sharcholders
not recelving that assislance; and

{c) iImmedialely after giving the assistance, the company shall
satisty the solvency test.

(31 Where the amount of any financial assistance spproved under
subsection (1) logether with the amount of any other financial
assistance which is sull outstanding exceeds 10 per cenl of the
compraty s stated capital, the company shall not give the assistance
unless i1 fiest obtaing from its aoditor or, 1f it does not have an
auditor, from a person qualificd to act as its auditor, a certificate
that
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(a) the person has inguired into the state of alfairs of the
company; and

{4 there is nothing to indicate that the opinion of the Board the
company shall, immediately afler giving the assistance, satisfy
the solvency test, is unreasonable in all the circumstances

{4) The amount of any financial assistance under this section shall
not be a disinibution for the purposes of sections 98 and 104

(5) For the purposcs of this section, the term “financial
assistance” includes giving a loan or guarantee, or the provision of
security.

125, Section 124 shall not apply to—
{@) a distribution o a shareholder approved under section 98;
(5) the issuc of shares by the company;
{¢) a repurchasc or redemption of shares by the company,

(d) anything done under a compromise under thus Act or a
compromise or arrangement approved under this Act; or

(¢) where the ordinary business of a company includes the
lending of money by the company in the ordinary course of
business.

Division VI_Debentures

126.—(1) Where a company issues or agrees to issuc debenturcs
of the same class in accordance with Part X1, the company shall
before issuing any of the debentures issuc a trust deed for securing
the issue of the debentures or a contract with the holders of
debenlures sccured by 2 trust deed.

(2) For the purposes of this scetion, debentures shall not be
decmed to be of the same class where—

(2) they do not rank equally for repayment when any security
created by the debenture is enforced or the company is wound up;
or

(b) differcnt rights altach to them in respect of—
(1) the rate of. or dates for, payment of interest;

(i) the dales when, ur the instalments by which, the
principal of the dcbentures shall be repaid, unless the
difference is solely that the class of debenturcs shall be repaid
during a stated period of time and particular debentures shall
be selected by the company for repayment at different dates
during that period by drawings, ballot or otherwise;
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(iii) any right io subscribe for or convert the debentures
into shares or other debentures of the company or any other
company of company, or

(iv) the powers of the debenture holders to realise any
secunty.

(3} For the purposes of this section—

{a) the trust deed shall not cover more than one class of
debentures;

{») any provision conrained in the trust deed or any contract
secured by the trust decd is voud insofar as it would have the
cffcct of exempting a trustee of the deed from, or indemnifying
him against, liability for breach of trust; save where a release
is given to a trustee having been agreed upon by more than
seventy-five per cent of debenture holders at a meeting
summoned for that purpose.

(4} For the avoidance ol doubt, securcd debenturces shall also be

Act No. . of gubject to the Personal Property Secunity Act, 2013

2013
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127. A contract with a company to lake up and pay [or
debentures may be enforced by an order of the High Court for
specific perforinance

128. Notwithstanding any other enactment, a condition
conlained m a debenture or in an agency deed for securing a
debenture, whether the debenture or agency deed is issued or made
hefore or after the commencement of this Act, shall not be invalid
by reason that the debentures are thereby made iredeemable only
on the happening of a contingency, however remote, or on the
cxpiration of a period however long,

129, (1} Every company which issues debentures shall at its
regisiered office keep 4 register of debenture holders which shall
contain—

(a) the names and addresses of the debenture holders;
(6} the amount of debenlures held by them

(2) The register shall, except when duly closed pursuant to
subsection (3), be open to the inspection of a debenture holder or a
member.

(3) For the purposes of this section, a register shall be deemed to
be duly closed if closcd in accordance wilh a provision contained in
the constitution, the debenture, the debenture stock certificate, the
trusi deed or any other document relating io or securing the
debenture, during such period, not exceeding 30 days 1n any year. as
is specified in the document.
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(4} Fyvery company shall, st the request of a debenture holder or
u member, provide & copy of the register of debenturc holders and
the copy need not include any particulars as Lo a debenture holder
ather than his name and kddress and the debenture held by him.

130.—(1) Where a company has, whether before or after the
commencement of this Act, redeemed a debenture, it shall be
subject to subsection {2)—

(a) unless any provision to the coplrary, whether express or
implicd, is contained in the constitution or in any contract entered
nto by the company, or

(%) unless the company has, by passing # resnlution 1o thal
effcet o by some other not, mumfested its mienbon that the
debentures shull be cancelled, have and be deemned always 1o
have had the power to reissue the debenfures by rosssung the
same debentures or by issuing other debenmares in thiir place

(21 The reissue of o debenture or the issue ol one debenfure o
place of asother under subsecnon (1) shall pot be regirded 4 the
iesire of & new debenture fiar the purpose of uny provision in the
constitution of in any contract entered into by the vompany Hmiting
the amotim or number of debentures that may be wsued by the
company.

(3) After lhe reissue the person entitled to the debentures shall
have and shall be deemed always to have had the same priontics as
if the debentures had never been redeemed.

i47 Where, whether before or after the comumencement of this
Act, acompany has given o debenture to secure mdvancss o curremt
account of otherwise, the debenture shall not be deemed to have
been redeemed by reason thist the atcount of the company with the
debenture holder has ceascd fo be in debit while the debenture
remains unsalisfied.

ParT VII—RFGISTERED VALUERS

131, Where under any provision of this Act, valuation is reruired
1o be made in respect of any property, stocks, shires, debentures,
securities or goodwill or net worth of a company o 1is assets, it shall
be valued by a person rogistered as a valuer under this Part and
appointed by the board.

132.—(1) The Minister may by regulation require the Registrar to
maintain a register to be called “The Register of Valuers™ m which
shall be entered the names and addresses of persons registered under

- subsection (2) as valucrs.
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(<} Any person with such professonal qualifications as may be
prescribed may apply o the Registrar in the prescribed form o be
registercd as 4 valuer under this section, provided that no commpany
aof body corporate shall be-eligible 1w so spply,

(3) Every application under subscction (2) shall be accompanied
by such fee as may be preseribed by the Registrar, and shall contain
a declaratin to the effect that the applicant shall—

(@) make an impartial and true valuation of any assets which
may be required (o be valued;

(b) make the valuation in accordance with such rules as may be
prescribed, and

(¢) shall not undertake valuation of any assets in which he has
a dircet or indirect interest or becomes so interested at any lime
during the valuation of the assers.

133.—(1) Na persan, cither alone or in pannership with any other
persan, shall practise, describe or project himself o5 o registered
vislwer for the purposes of this Aot or permil himself 1o be: so
described or projecied unless be is registered as n valuer or, oy the
case ey be, be and all his pariners are so registered under this Pan.

(2) The report of valuation of any assels by a registered valuer
shall be submitted in such form as may be prescribed.

(3) A registered valuer shall be bound by the provailing rates of
fees as may be prescribed.

134. (1) The Registrar may remove the name of any person
from the register of valuers wherc he is satisfied, after giving that
person a reasonable opportunity of being heard and after such
further inquiry, if any, as he thinks fit__

(2} that his name has been entered in the register by emor or on
account of misrepresentation or suppression of a material fact; or

(b} that he has been convicted of any offence and a term
of imprisonment or has been puilty of misconduct in his
professional capacity which, in the opinion of the Registrar,
renders hts name unfit to be kept in the register,

(2) The Registrar may on spplication and on sufficient cause
being shown, restore in the register the name of any person removed
therefrom.
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PART VIII_SHARE CERTIFICATION AND TRANSFER

Division {—Securities By Written Instrument

135. A certificate under the common seal of the company
registered in Malawi specifying any shares held by any member
shall be prima [acie evidence of title of the member (o the shares.

136.—(1) Notwilhstanding any other law, a company shall where
the constitution so provides, be entitled to a lien, independently of
and withoul the nccessity (ur insceriplion, in priority to any other
claim, over every issued share, not being a fully paid share, and over
any dividend payable on the share, for all money duc by the holder
of thal share to the company whether by way of money called or
payable at a fixed time in respect of that share.

(2} In the casc of 2 company, other than a public company, the
constitution may provide for a lien of the same kind as referred w in
subsection (1) over fully paid shares and dividends on those shares
for all moncy owing by the shareholders to the company.

(3) Subject to subsection (4), a company may, in such manner as
the directors think fit, scll any share on which the company has a
lien.

{4) No sale shall be made unfess—

(@) a sum in respect of which the lien exists is presently
payable; and

(5) untl the expiry of [4 days after a written nofice,
demanding payment of such part of the amount 1n respect of
which the hien exists as is presently pavable, has been given to the
registered holder for the time being of the sharce, or the person
entilled to the share by reason of the death or bankrupicy of the
registered holder.

(5) The dircctors may, to give cffect to any sale under subsection
(3), authorise some person to transfer the shares sold to the
purchaser of the shares.

(6) The purchaser referred to in subsection (5) shall be registeied
as the holder of the share comprised in any such transfer, and shall
not be bound to see to the application of the purchase money, nor
shall the title of the purchaser to the share be affecled by any
irregularity or invalidily in Lhe proceedings relating to the sale,

() The proceeds of the sale shall be received by the company and
applied for the payment of such part of the amount in respect of
* which the lien cxists as is presently payable, and any residuc shall,
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subject to a like licn for sums not presently payable as existed upon
the share before the salc, be paid to the person entitled Lo the share
at the date of the sale.

(8) The directors may, where the conslitution so provides, decline
to register the transfer of a share on which the company has a lien.

137.—(1) Notwithstanding anything in the constitution of a
company, the company may nol rouister a transfer of shares in a
company unless a proper mstrument of transfer has been delivered
to the company.

(2) Nothing in this section shall projudice any power of the
company to register as a sharcholder any person to whem the righi
to any shares 1 or debentures of the company has been transmitted
by operation ol the law.

138. When a transfer of shares in a company has been lodged
with a company, the company must—

() etther regisler the transfer;

(5) or give the transferee notice of refusal to register the
trans[cr, together with reasons for the refusal.

139 (1} On the wntten request of the transferor of any share,
debenture or other interest in a company, the company shall enter
in the appropriate register the name of the transferee in the same
manner and subjecl to he same conditions as if the applicalion: for
the entry were made by the transferee.

(2} On the wrilten request of the transferor of a share or
debenture or other inferest in a company, the company shall by
written nolice require the person having the pusscssion, custody or
control of the debenture or sharc cerlificate if a certificalc has been
issued and the instrument of lransfer thereof or either of thern, Lo
deliver it or them to its registered office, within such penod as may
be specified in the mtice, betng not less than seven nor more than
twenty-eight dave after the dute of the notice, lo have the share
certificate or debenture cancelled or rectified and the transfer
entcred in the appropriate register or otherwisc dealt with.

(3) Where a person refuses or neglects to comply with a notice
under subsection {2) the transferor may apply to the Registrar to
show causc why the document mentiened in the notice should not
be delivered or produced

(4) The Registrar may require a person under subsection (3) to
deliver a document referred Lo in subsection (2) to the company on
such terms or conditions as the Regisirar may direct
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(5) A list of all share certificates or debentures called for under
this section and not delivered shall be exhibited at the registered
office of the company and shall be advertised in such newspapers
and at such times as (he company thinks fit.

140. A transfer of the sharc or other interest of a deceased
member of a company made by his personal representative shall,
although the personil representative s not hmsell or herself a
member of the company, be as valid s If he hud been a member at
the time of the execution of the nstrument of ransicr

141.—(1) The cenification by a company of any instrumcnt of
transfer of sharcs in or debentures of the company shall be taken as
a representation by the company to any persen acting on the faith of
the certification that there have been produced to the company, such
documents as on |he face of them show a prima facie title lo the
shares or debentures to the transferor named in the mstrument of
transfer but not as a representation that the transferor has any title to
thc shares or debentures

(2) Where a person acts on the faith of a false certification by a
company made negligently, the company shall be undcr the samec
liability to him as if the certification had been made fraudulently.

(3) For the purposes of this section—

{a) an ipstrament of transfer shall be taken to be gertified 11t
bears the words “certilficate lodged™ or words 1o ihe like eftect;

(b} the certification of an instrument of transfer shall be taken
to be made by a company 1f —

(1) the person issuing the instrument 1S a person authornsed to
issue certificated instruments of fransfer on the company’s
behalf; and

(i) the certification is signed by a person authoriscd 10
certificate transfers on the company’'s behalf or by any officer
or servant either of the company or of a body corporate so
authorisced,

(¢) a vertification shall be taken to be signed by a person if—

(i) it purports to be authenticated by his or her signature or
initials whether handwritlen or not; and

(i} it is not shown that the signature or initials was or werc
placed there by himself or herscll or by any person authorised
10 use the signature or initials for the purpose of certificating
transfers on the company’s behalf,
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142.(1) A company shall, within 60 days after the allotment of

compsny with  any of its shares, debentures or debenlure stock and within two
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months after the date on which a transfer of the shares, debenturcs
or debenture stock is lodged with the company, complete and have
ready for delivery the certificates of all shares, the debentures and
the certificalcs of all debenture stock allotted or transferred, unless
the conditions of issue of the shares, debentures or debenture stock
otherwisc provide.

(2) For the purposcs of subsection (1), “transfer” means a
transfer duly stamped and othcrwise valid and does not include a
transfer which the company is for any reason entitled to refuse to
regisier and does not register

(3) If a company on which a notice has been served requiring the
company to make good any defaull in complying with subsection
(1), fails to make good the default within ten days after the service
of the notice. the Registrar may, on the application of the person
cntitled to have the certificates ur the debentures delivered to
him, make an order directing the company and any officer of the
company to make good the defanlt within the time specified in the
order.

{4) The order may provide thal all costs of and incidental 1o the
application shall be borne by the company or by any officer of the
company rcsponsible for the default.

143.—(1) A single member company may wansfer or allot shares
on the death of (he single member, or by operauon of law, or by a
single member company changing slatus by transferring or allotting
shares to maore members.

{2) In the casc of a transfcr of shares or further allotment of shares
the company shall —

(a) pass a special reselulion for change af status from a single
member company to a private company and alter its articles
accordingly within 30 days of the transfer of shares or further
allotment of shares; and

(4) appoint and elect onc or more additional directors within
fifteen days of the date of passing of the special resolution and
nolify the appointment (o the Registrar.

(3) In the case of the death of a single member, the company may
etther be wound up or change its status from a single member
company by transferring or allotting shares for which—
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{a) the nominee director shall transfer the shares in the name of
the lcgal heirs of the single member within 30 days,

(6) the company shall pass a special resolution for change of
status from a single member company and aller its articles
accordingly within 30 days of the transfer of shares; and

{c) the members shall appoint or elect one or more additional
directors in accordance with this Act and within 14 days of the
daic of passing of the special resolution notify the appointment to
the Registrar.

{4) In the casc of operation of the law the company shall -

{a) transfer the shares, within seven days, in the name of
relevant persons to give effect to the order of the Court or any
other authority,;

(b) pass a special resolution for change of status from a single
member and alier its articles accordingly within 30 days of the
transfer of shares: and

(c) appoint an additional director or directors m accordance
with this Act within fourteen days of the date of passing of the
special resolulion and notify the appointment within fourteen
days of the date after the appointment,

(5} The persons becoming members duc to the transfer or further
allotment of sharcs, as lhe case may be, shall pass a special
resolution to make the alterations in the constitution and appoint one
or more additional directors

(6) Where a single member company changes its slatus pursuant
to subsection (1}, it shall file a notice in writing with the Registrar
within 60 days [rom the date of passing of the special resolution.

144. Notwithslanding anythmg provided in this Division as to
the requircment to keep a share register a4 privale company shall not
b¢ under any obligation io maintain a share register but shall be
under an obligalion to keep and maintain proper records of shares
and decbentures it has issued and transferred

145.—(1) A company shall maintain an electronic or hard copy
share register which shall record the shares issued by the company
and which shall stalc

{a) whelher, under the constitution of the company or the terms
of 1ssuc of the shares, there are anv restrictions or limilations on
their transicr; and

{&) the place where any document that contains the restictions
or limitations may be inspected.
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(2) A public company or subsidiary or parent company of a
public company shall maintain a register of substantial shareholders
in which it shall enter the particulars specified in subsection (3) in
respeet of every share held by a substantial shareholder or in which
directly or indirectly hc has an interest. Such register may be n
electronic form.

(3} The share register under subscction (1) shall state, with
respect to each class of shares —

(@) the names, in alphabetical order, and the last known address
of each person who is, or has within the last seven years been, a
shareholder,

(&) the number of shares of that class held by each shareholder
within the last scven years; and

(¢} the date of any—
(1) issue of shares to;
(11} rcpurchase or redemption ol shares from; or
(1i1) transfer of shares by or to, each shareholder within the

last scven years, and m relation to the transfer, the name of the
person to or from whom the shares were transferred.

(4) An agenlt may mainiain the share regisier of the company
provided that the agent 1s qualified to be the secretary of a public
company in accordance with this Act

(5) Every company having more than 50 sharcholders shall—-

(@) unless the share register is in such a form as to constitute in
itsc!f an index, keep an index of the names of the shareholders of
the company; and

(b)) within fourteen days from the day on which any alteration
is made in the share register, make any necessary alleration in the
index.

(6) Notwithstanding subsection (5), where a company has more
than 50 shareholders, the Registrar may require the company lo
keep the share register in such form as the Regisrar deems fit,

(7) The index shall conlain sufficien! indication to cnable the
particulars of each sharecholder to be readily found in the regisier.

146.—(1}) Where a company purchascs its own shares in
circumsiances where section 145 applies, the requirements in
seclion 145 necd not be complied with if the company cancels all of
the shares.
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(2) Where a company holds shares as treasury shares, the
company must be entercd on the regisler as the member holding
those shares.

(3) The treasury share register may be in electronic or hard copy
form.

§47.—(1) A company’s share regisicr must be capable of search
gither by clectronic means or by physical inspection.

(2) A company must give notice to the Registrar of the place
where its sharc register is kept available for physical inspection and
of any change in that place.

(3) No such notice is required if the register has, at all times since
it camc inlo being. been kept available for physical inspection al the
company’s registered office

(4) If a company fails to comply with subsection (2} within
fourteen days then the company and cvery otficer of ihe company
is liable to a fine in accordance with the prevailing schedule of
penalties.

148.— (1) Where kept in hard copy form the principal share
register shall be kept 1n Malawi

(2) Where a share register is divided into two or more regsters
kept al dilfcrent places—

(a) the company shall, within 14 days of the datlc on which the
share register 1s divided, by notice in writing mform ihe Registrar
of the places where the registers are kept;

(k) where the place where a register is kept 1 altered, the
company shall, within fourteen days of the alteration, by notice m
writing inform the Registrar of the alteration;

(¢) a copy of cvery branch register shall be kept al the same
place as the principal register; and

() il an entry is made in a branch regisier, a corresponding
entry shall be made within fouricen days in the copy of that
register kept with the principal register

(3) In Lhis section—

“principal register”, in relalion (o a company, means.—

(2} in case the share register is nat divided, the share
register;

(b} 1 case the share register 1s divided into two or mere

registers, the register described as the principal register in the
last notice sent to the Registrar.
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“branch register” means a register other than the principal
register.

Right tosearch  149—(1) The share register and index must be open to search
and require b}'—-—
g (@) any member of the company without charge; and

() any other person on pavment of such fec as may be

prescribed.

(2) Any person may require a copy of a company’s register of
members, or of any part of it. on payment of such [ce as may be
prescribed.

{3) A person seeking to cxercise either of the rights conferred by
this seclion must make a request to the company to that effect.

{4) The request must contain the following information—
(g) in the casc of an individual, his name and address;

(») n the case of an organisation, the name and address of an
individual responsible for making the request on bhehalf of the
organisalion,

(¢) the purpose for which the information is 10 be used; and

(d) whether the information will be disclosed to any other
person, and if so—

(1) where that person is an individual, his name and address,

(1) where thal pcrson is an organization, the name and
address of an individual responsible for receiving the
information on ils behalf, and

(ii} the purpose for which the informalion is to be used by
that person,

Pubiic 150.—(1) The secretary shall take reasonable steps to cnsure that
company's  |he share register is properly kept and that share transfers are
Zif;"’:i’:;p‘ proempily cntered on it in accordance with section 139.
maintain and , B L
supervise (2) A secrelary who fails to comply with subscction (1) is liable

share regiser 19 a fine in accordance with the prevailing schedule of penalties.

Power of 151.—(1) Where the name of & person is wrongly entered in, or

registrar o omitted from, the share register of o compuny, the person agerieved,

:ﬁ;?sﬁrsm’e or a shareholder. may apply (o the Registrar foe rectification of the
share register;

(2) On an application under this section the Registrar may order
the rectification of the register;
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(3) On an application under this se¢tion, the Registrar may
decide —
(o) any question relating to the entitlement of a person who is

a party to the applicanon to have his name entered in, or omitted
from, the register; and

(h) any question necessary or expedient to be decided for
rectification of the regisier,

(4) Where a person 1s aggricved by any act or decision of the
Registrar under this section, he may appeal to the Courl.

152. No nonece of any expressed, implied or constructive trust
shall be entcred in the sharc register or be receivable by the
Registrar.

153.—(1) Subjecl 1o subsection (2}, a public company shall,
within twenty-cight days after the issue. or registration of a transfer,
of shares in the company, as the case may be, scnd a share
certificate 1o every holder of thosc shares stating—-

(@} the namc of the company;
(6} the class of sharcs held by that person; and
(¢) the number of shares held by that person.

(2) Subscction (1) shall not apply in relation to a company the
shares of which have been deposited under 4 sysiem where tille (o
securities may be cvidenced and Iransferred without a written
instrument.

(3) A sharcholder in a company, not being a company to which
subsection (1) or (2) applics, may apply to the company for a
certificate relating to some or all of the sharcholder’s shares in the
company

(4) On receipt of an applicalion for a share certificate under
subscetion (3), the company shall, within 28 days after receiving the
application— .

{a) if the application relates to some but not all of the shares,
scparatc the shares shown in the register as owned by the
applicant inio separate parcels, one parcel being the shares 1o
which the share certificate relates, and the other parcel being any
remaining shares; and

{(6) send to the shareholder a certificate stating —

(i} the name of the company;

(i1} the class of sharcs held by the shareholder; and

(1ii) the number of shares held by the sharcholder to which
the certificate relates.

Trusis pot 1o
be entercd
on regisler

Share
certificales




G Companies Np. 15

(%) Notwithstanding section 137, where a sharc certificate has
been issued, a transfer of the shares 1o which it relates shall not be
registered by the company unless the mstrument of transfer required
by that section is accompanied-—

(a) by the share certificate relating to the share; or
(b) by evidence as to its loss or destruction and, if required, an
indemnnity in a form required by the Board.

(6) Subject to subsection (1), where shares to which a share
certificate relates are to be transferred, and (be share certificate
is sent to the company for registration of the (ransfer, the sharc
certificate shall be cancelled and no further sliare certificate shall be
issued except at the request of the transferee.

(7) This seetion shall mot apply to an investment company either
on issue of a share ceriaficale or on registralion of a transfer of

shares
Replacement 154.— (1) Subjcct 1o subsections {2) where a certilicate or other
of lost or document of title to a share or 4 decbenture is lost or destroyed, the
g:ﬁ:ﬁ::ia company Wbl on apphcaton bemg made by the owner and on

payvmert of the presoribed fee issue o duplcate certificale o
document to the owner.

(2) The applicalion shall be accompanied by a wrillen
mmderinking thut where the cenificaie or document 5 found, or
received by the owner, it shall be retumed 1o the company and the
directors may alse reguire the applicant to furmsh such indemnity vs
the directors consider to be adequate agamst any loss [ollowing thi
production of the original certificate or document.

Share 1egisler 155, (1) Subject to section 151, ihc cntry of the name of a
s delcn‘c;: person in the shpre pepisior as holder of o shire shall ba prima facie
otlcgaittle  vidence that fegal ntle to the share s veited in that pemon

(2} A company may treat a sharcholder as the only persen entitled
to—

(a) exercise the right Lo vote attaching 1o the share;

(b) receive nolices;

(¢) receive a distribution 1n respect of the share; and

() exercise the other righls and powers attaching to the share

Division JT—Securities Without Writien Instrumen:

Meuning of 156.—(1) In this part securities shall have the same meaning as
S’A"g;‘;;g“m or 1 the Securilics Act, 2010 and or any amendments therelo

2010
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(2) References lo—

(a) title to securities include any legal or equilable interest in
securitics;

(b) a transfer of litle include a transfer by way of securily; and

(¢) transfer without a writien instrument include, in relation o
bearer securilies, transfer without delivery.

157. The Registtar of Fibancial Instifutions may issue Powerio
directives providing or-— IS
directives
(@) the title (o sccurities to be evidenced and transferred
without written instrurment;
(b} procedures for recording and transferring tille to securities;
and

{¢) the regulation of those procedures and the persons
responsible for their operation

ParT 1X——THE QFFICERS UF & COMPANY

Division I-Directors And The Baard Qf Directors
158.— (1) For the purposes of this Act, “director”— Meaning ol

: - “director”
(2) includes a person occupying the posilion of director of the S

company by whatever name called, and
{h) includes an alternate director; bul
() does not inchude a receiver.

(2) For thc purpuses of sections 159 to 222, “direclors”
includes—

(¢} a person i accordance with whose directions or
instructions a person referred 1o in subsection (1) may be required
or 1y accusiomed to act;

() a person in accordance 'with whose dircctions  of
instructions the Buard of the company may be required or is
accuslomed to act,

(c) a person who cxercises or who is entitled o exercise v whi
controls or who is entitled to control the excrcie of powers
which, apart from the constitution of the compony, would full to
be exercised by the Board: and

{efy a person to whoem o power or duty of the Board has been
directly delegated by the Board with thal person s consent or
acquiescence, of who exercists the power of duly with the
CUsisil OF Joquissirnoe of the Board
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(3) For the purposes of sections 159 to 222 a director includes a
person in accordance with whose directions or instruclions a person
referred to in subscctions (1) and (2) may be required or is
accustomed to act in respect of his duties and powers as a dircclor.

{4) Where the constitutron of n company confers o power on
shareholders which is exercisable by the Bound, uny sharcholder
who cxercises that power or who takes part in deciding whether 1o
exercise thal-power shall be deemed, in relation to the exervise of
the power or any consideration conceming its cxercise, 10 be a
director for the purposes of scclions 176 to 182, 220 and 222

(5) Where the constitution of a company requires a dircctor or the
Board o exercise or refrain from exercising a power in accordance
wilh a decision or direction of sharcholders, any shareholder who
takes part in——

() the making of any decision that the power should or should
not be exercised; or

() the making of any decision whether to give a direction, as
the case may be, shall be deemed, in relation to the making of any

such decision, to be a director for the purposes of sections 159 to
222,

(6) Subsection (2) shall not include a person to the extent that the
person acts only in a professional capacity.

159.—(1) The business and affairs of a company shall be
managed by, or under the direction or supervision of, the Board.

(2) The Board shall have all the powers necessary for managing,
and for directing and supervising the management of, the husiness
and affairs of the company.

(3} Subscetions (1) and (2) shall be subject 1o any modifications,
adaptations. cxceptions, of limilations contained in this Act or in the
company’s consttution.

160.—(1) A company shall not enter into a substantial transaction
unless the lransaclion is—
{a) approved by special resolution; or
(b) contingent on approval by special resolution.

{(2) n this seclion—

“assets” mcludes property of any kind, whether tangible or
intangible;
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“substantial transaction”, in relation to a company, means—

(@) the acquisition of, or an agreement 10 acquire, whether
contingenl or not, assets the value of which is more than
seventy-five per cenl of the value of the company’s assets
before the acquisilion;

{&) the disposition of, or an agreement 1o dispose of, whether
contingent or nol, assets of the company the value of which is
more than 75 per cent of the valuc of the company's asscls
before the disposition; or

(<) a Iransaction that has or is likely to have the effect of the
company acquiring rights or interesis or ncurring obligations
or liabilitics the valuc of which is more than seventy-five per
cont of the value of the company’s assets beforc the
transaction.

(3) A company shall not enter into a transaclion of the kind
referred to in subsection (1) which tovolves the acquisition or
disposition or the acquiring of rights, interests or incurring
obligations of, in any case, morc than half’ the value of the
company’s assets unless the transaction is—

(a) approved by ardinary resolution, or

() contmpent on approval by ordinary resolution, and the
description of a subslantial transaction in subsection (2} (a) (b)
and (c} shall, in all respects, apply when determining the naturc
of such transaction except that “hall of the value™ shall be applied
instead of “seventy-five per cenl of the value”

(4) The provisions of subseclion (5) shall apply to a Lransaction
under subscction (3) in the same manner as they apply to a
substaniial transaction excepl thal “scventy-five per cent of Lhe
valuc” shall be applied instead of “half ol the value”

(5) Nothing n paragraph (c) of the definition of “subslantial
transaction” in subsection (2) shall apply by reason only of the
company giving, or entcring into an agreement to give, a charge
secured over assets of the company, the value of which is more than
scventy-five per cenl of the value of the company’s assets for the
purposc of securing the repayment of money or the perfermance of
an obligation.

(6) This section shall not apply to a substantial transaction or
a transaction under subsection (3) cnicred into by a receiver
appointed pursuant to an inslrument creating a charge over all or
substantially all of the property of a company.

Declegation
of powers

93
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(7) No lender or other person dealing with a company shall be
concerned to see or inquire whether the conditions of this section
have been fulfilled and no debi incurred or contract entered into
with the company by a person dealing with it shall be invahd or
ineffectual, cxcept in the case of actual notice Lo that person, at the
time when the debt was incurred or the contract was enlered into,
that the company was acting in breach of this section.

{8) This scction shall not apply to a collcctive investment
company licensed by the Registrar of Financial Institutions.

161.—{1) The Board of a company may delegalc 10 a committee
of directors, a director or employee of the company. or any other
person, any one or mare of the powers conlerred on them by the
constitution of the company on such terms and conditions as thcy
see fit

(2) A Board that delcgates a power unler subscction (1) shall be
responsible for the cxcreise of the power by the delepate ns if the
power had been exercised by the Boand, unless the Board—

(@) believed on reasonable grounds at all times before the
exercise of the puwer that the delegatc would cxcrcise the power
in conformity with lhe dutics imposed on directors ol the
company by this Act and the company’s constitution; and

{b) has monitored, by means of reasonable methods properly
used, the exercise of the power by the delegate.

Division 2—Appointment And Removal O Drectors

162.—(1) A private company shall have at lcast one director.
(2) A public company shall have at least three directors.

(3) A company shall have al lcast one director who shall be
ordmanly resident in Malawi

163. (1) If it appears to the Registrar that a company is in
breach of seclion 162, the Registrar shall direcl the company to
comply wilh the provisions of this Act on appointment of directors
within a specified period but nol later than three months.

{2) A company shall comply with the direction of the Registrar
bv

(a) making the neccssary appointment or appointments, and

(&) giving notice of them in accordance with section 172 before
the end of the period specified n the direction.
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(3) A company and ¢very officer of the company who fails to

comply with a direction umder tns secuon is liable to a fine in
accordance with the prevailing schetlule of penalties.

164.—(1) A company shall appoint a nalural person as direcior.

(2) No person shall be appointed, or hold office, as a dircctor of
a company if he is a person who—

(a) is under 18 years of age;

(#) subject Lo scction 169 (4) 10 (7), is, in the casc of a public
company, over 70 years of age;

(¢} is an undischarged bankrupt;

(¢) is probibited from being a director or promeer of or being
concerned or laking part in the management of a company,

(<) is not a natural person save in the case of Stalc Owned
Companics;
{e) has been adjudged to be of unsound mind;

(A by virtue of the constitution of a company, docs not comply
with any qualifications for directors.

{3) A person who 1s disqualified from being a director but who
acts as a director shall be deemed to be a director for the purposcs
of a provision of this Act that imposes 2 duty or an obligation on a
director of a company.

165. A person shall not be appomnted a dircctor of a
company unless that person has consented 1n wrting to be a director
and certificd that he is not disqualificd from being appointed or
holding office as a director of a company

166,11} A person named as s director in an applicabion for
reglstrabion of i an amalgamation p aposal shall hold affice as o
director from the dute of registration or the dute the amilgnmaticon
proposal s effective, as the case may be, until that person ccases (o
hald office @ o director in aceordance with this Act

(2) All subsequent directors of a company shall, unless the
constitution of the company otherwise provides, be appointed by
ordipary resolulion

167. (1) Where—

(2) there arc no directors of a company, of the number of
directors 15 less than the quorum required for a meeting of the
Board; and
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(£) il is not possible or pricticable to appoinl directors in
accordance with the company's constitution or under section
171(3), a sharcholder or creditor of the company may apply to
the Court to appoint one or morc persons as directors of the
company, and the Court may make an appointment if it considers
that it 1s in the interests of the company to do so.

(2) An appointment shall be made on such terms and conditions
as the Courl thinks fil.

168.—(1} Subject 1 the constitution of the company, the
sharcholders of a public company shall not votc on a resolution 1o
appoint a director of the company unless—

(@) the resolution is in respect of the appointment of one
director; or

(o where the resolution 18 4 single resolution for (the
appmtinent of two or more persons as directors of the company,
d separate resilution that 1 be so vited on has first been passed
without o vole being cast against il

(2} A resolution in confravention of subscclion (1) shall be void
even though no objection was taken al the time it was passed.

(3) Subsection (2) shall not limit the operation of section 173

{4) No provision for the automatic reappoiniment of retiring
directors in default of another appointment shall apply on the
passing of a resolution in contravention of subsection (1)

(5} Nothing in this section shall pievent the election of two or
more directors by ballot or poll.

169, (1) Notwithszanding anvihing in ils constitution or in any
agreement between it aml o dircctor, a director of a public company
may be removed from office by an ordinary resolution passed at a
meeting called for thit purposs

(2} Subjeet to the constitution of 2 company, a director of o
private compuny may be removed from office by special resolution
passed al a meeting ¢alled for the purpose that meludes the removal
of the director,

(3) The notice of mceting shall stale that the purpose of the
meeting is the removal of the director.

(4) The office of dircctor of a public company or of subsidiary
of a public company shall become vacant at the conclusion of Lhe
annual meeting commencing next aficr the director attains the age
of seventy years.
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(5) Where the office of director has become vacant under
subsection (4). no provision for the automatic rcappointment of
retiring dircctors in defaull of another appointment shall apply to
that director.

{6) Nutwithstanding anything in this section, a person of or ever
the age of seventy years may—

() by an ordinary resolution of which no shorter notice 1s
given than thal required to be given for the holding of a meeting
of shareholders, be appointed or re-appointed as a dircclor of that
company lo hold office until the next annual meeting of the
company or be aulhorised to continue to hold office as a director
until the next annual meeting of the company; or

(h) 1n the case of an applicauton [or incorporation of a public
company, bc appoinied with the consent in wriling of the
proposed sharcholders

{7) Nothing n this section shall limit or aflfect the operation
of any provision in the constitution of a company preventing any
person from being appointed a dircclor or requiring any dircctor Lo
vacate his office at any age below seventy vyears.

{8) The provisions of the constitution of a company relating to the
rotalion and retirement of dircetors shall not apply to a director who
is appointed or re-appointed pursuant o subscetions (5) to (7) but
such provisions of the constitution shall continue to apply to all
other direclors of the company.

170.—( 1) The office of director of a company shall be vacated if
the person holding that office—

(o) resigns in accordance with subsection (2);

(h) is removed from office in accordance with this Act or the
constitution of the company;

{c) becomes disqualified from being @ dircclor pursuant to
section 164,

(d) becomes disgualified from being a director pursuant to
subsection (4);

(e) dies; or

{#) otherwisc vacates office in accordance with the constilution
of the company.

(2} A director of a company may resign office by signing a
written noticc of resignation and delivering it to the address for
service of the company.

Direclor
ccasing o
hold office
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(3) A notice under subsection (2) shall be effective when il is
received at thal address or at a later (ime specified in the notice.

(4) Notwilhsianding the vacation ol office, a person who held
office as a director shall remain liable under the provisions of
this Act thal impose liabilitics on directors in relation to acls and
onussions and decisions made whtle thal person was a director.

171.—(1) Where a company has only one director, that director
shall not resign office until that director has called a meeting of
shareholders to receive notice of the resignation, and to appoint one
ur more new direclors

{2) A notice of resignation given by the sole dircctur of a
company shall not lake effect. notwithstanding its terms, until the
date of the mecting of sharcholders called in accordance with
subscction (1)

(3) Every company which for a contmuous period of six months
has been a one person company shall, if it has not already made the
nomination at the time of incorporation. file with the Repistrar a
notice nominating a person Lo be the sceretary of the company in the
cvent of the death of the sole sharcholder and dircetor

(4} A notice under subscclion (3) shall state the full name,
residential address and occupation of the person nominated and
shall be accompanied by Lhe consent to act in wriling signed by that
person.

(5) The person nominated by a onc person company pursuant
lo subsection (3) shall assume office as sccrelary of the company
upon the death of the sole shareholder and director with the
responsibility of calling as soon as practicable a meeting of persons
who appear to be beneficiaries of the deceased’s estatc or other
personal representative of the deceased for the purpose of
appointing a new director or dircetors.

{6) The sceretary shall resign from office at the meeting referred
to in subscction (5) and during the interim period until the meeting
15 called shall attend (o the filing of any returns that may hc required
from the company.

(7) The secretary shall be entitled 1o be indemnified by the
company 1n relation to any reasonable costs and expenses of acting
together with the payment of such fee as shall be agreed in writing
with the company at the time of appoiniment or at any subsequunt
fime,
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(%] Where 2 persan who i the only director and sharcholder of a
private company dies, persons who appear o be beneliciarios of the
deceased’s estate, or where he leaves no person who appears (o be
1 heneficiury of the deceased’s estate, the Registrar may appoint a
dircctor.

(%) Where the persons who sppear to be heneficianes of the

deceased's estate fail (0 appoint o dircctor within three months of

the death of the lasi directar, the Registuir may appoint o fit and
proper person 10 acl as director, unlil the appointment of a direcior
by the persons who appear t© be beneficiuries of the deceased’s
estate

(10} Where 3 person who is the only divector and shurcholder al
o privale company is unable i manoge the affnire of the company
by reason of his mental mcapacity, the appointed puardian may et
as dirpetor or appoint o persan as director

172.—(1) The Board shall deliver or cause to be delivered o the
Registrar for regisiration nolice in an approved lerm of—
{a) any change in the directons of the secrotary of 3 company
or person nominated pursuant G section 171 (35, or
() any clisnge in the name or the resdential adidress or othet
particalars of & director or secretary of 0 company of person
nuninsted pursuant to section 171 (3),

(2) A notice under subsection (1} shall—
(a) specify the date of the change;

(b) include the full name and residential address of cvery
person who is a direclor or sccretary of the company or persen
nominaled under scction 171 (3} from the date of the notice;

(e} in the ease of the appointment of a new director or
seorctary. of porson nominated under section 17T {3}, be
pecompanied by the form of conseul and certificate roguired
purstant lo section 1635 anl

(d) be delivered o the Registrar within 28 days of —

(i) in the case of an appoinlment or resignation ot a director
or secrelary, the date on which the chanpge occurs;

(ii) in the case of the death of 4 directar of Secretury Or a
change in the name or residential address of a director or
secretary, of the date on which the comgpany becomes aware of
the change.

Nouce al
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(3) Where the company farls to comply with this section every
oflicer of the company who is in default is lable (o a fine in
accordance with the prevailing schedule of penalties

173, The acts of a direclor shall be valid cven though —
(a) the dircclor’s appointment was defective; or
{£) the director is not qualified for appointment.

174.-—(1) Every company must keep a register of ils directors,

(2) The register must contain particulars of each person who is a
director of the company including but not mited w_—

(a) names;
(&) address;
() nationality;
(¢f) country of residence,
(€) occupation or prufession;
(/) date of birth;
(3} The rcgister must be kept available for scarch—

{2) at the company’s registered office; or
{b) other designated place.

(4) The company must give notice to the Registrar_

(@) of the place al which the remsier is kepl available for
search, and

() of any change in that place;

(3) The register must be open to the scarch—
(@} of any member of the company without charge; and

(b) of any other person on payment of such fec as may be
prescribed.

16} A compuny or overy officer of the company whe defaolts m
complymng with subsection (1), (2) or (3} or defaults for fourtoen
duys in complying with subsection (41, or refuses o seanch reguimned
under subscetion (5} is liable w n fine in accondance with the
prevailing schedule of penaltics

(7) In the case of a refusal of a search of the register, the Regisirar
may by order compel an immediate scarch of it,
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Dhivision til—Core Duties Of Directors

175.- (1} The general duties specified in sections 176 to 182 arc
owed by a direclor of a company to the company.

(2) A pecrson who ceases to be a director continues (o be subject—
(a) 1o the duty in section 180 as regards the exploilation of any
property, information or opportunity of which he became aware
at a time when he was a director; and
(£) lo the duty in section 181 as regards things done or omitted
by him before he ceased 1o be a director.

{3) Subsection (2} applies to a former director as to a director,
subject o any necessary adaplations.

(4) The general duties are based on cerlain commaon law rules and
equilable principles as thcy apply in relation to directors and have
effect in place of those rules and principles as regards the duties
owed to a company by a director.

(5) The general dutics shall be interpreted and applied in the samc
way as common law rules or equitable principles, and regard shall
be had to the corresponding common law rules and cquitable
principles in interpreting and applying the gencral duties.

(6) The gencral duties apply to shadow directors where. and to the
extent that, the corresponding common law rules or equitable
principles so apply.

176. A direcior of a company shall—-

{a) act 1n accordance with the company’s constitution: and

(4) only exercise powers for the purpeses for which they are
conferred

177.—(1) A director of a company shall act in the way he
considers, in good faith, would be most likely to promole the
success of the company for the benefil of its members as a whole,
and 1n so doing have regard (o factors including—

() the likely consequences ol any decision in the long term;

(b} the interests of the company's cmployees;

() the need to foster the company’s business relationships with
supplicrs, customers and others;

(d) the impact of the company’s operations on the community
and the environment;

(e) the desirability of the company mainiaining a reputation for
high standards of business conduct; and

(/} the need to act fairly as between membhers of the company.

Scope and
nature of
peneral dubes

Duly fa uct
within powers

Dty o
promate the
success of
the campany




162

Compantes No. 15

Duty io
excrolse
mndependent
Judgment

1uty to
EXEICISE
reasonable
eare, shill
and dihgence

Drury w avold
condlict of
inlarcst

{2) Where or 10 the extent that the purpesss of the company
comstst of of thelude purposes other than the benefit of its members,
subssection (1) has effect as if the reference to promoting the success
of the company for the henofit of its members were fo achiey ing
those purposes.

(3) The duty imposed by this section has effect subject lo
any written law or rule of law requiring directors, in certain
circumstances, to consider or act in the interests of creditors of the
company

178.(1) A director of a company must exercise independent
judpment.

{2) This duty shall not be infringed by the director acting

(a) in accordance with an agreement duly entered into by the
company that restricts the future exercise of discretion by its
directors; or

(5} in a way aulhorizcd by the company’s conslitution.

179. (1) A dircctor of a company shall cxercise reasonable care,
skill and diligence,

(2) This means the care, skill and diligence that would be
exercised by a reasonably diligent person with—

{(a) the general knowledge, skill and experience that may
reasonably be expected of a person carrying wvut the functions
carried out by the director in relation to the company; and

(b) the general knowledge, skill and experience that the
director has,

180—(1) A director of 2 company must avod u situafion in
which he has, or can have, a direct or indirect intetest that eomflicts,
or possibly may conflict, with the intercsts of the company

(2) This apphes in particular to the exploitation of any property,
information or opportumty and it is immalcrial whether the
company could take advantage of the property, information or
opportunity.

(3) This duty docs not apply to a conflict of inlerest ansing in
rclation to a transaction or arrangement with the company.

(#4) This duty is not infringed- -

(a) if the situalion cannot reasonably be regarded as likely to
give rise to a conflict of interest; or

(b) if the matter has hecn authorized by the dircciors,
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(5} Authorization may be given by the directors—

(a) where the company is a private company and nothing in the
company's constitution invalidates such authorization, by the
mitlter being proposcd t and authorized by the directors; or

{ by where the company 5o public company and its comslitition
includes provision enabling the directors 10 suthonse the matier,
by the matter helng proposed 1o and authorised by them n
accordance with the constitubion

{6) The authonization shall be cffective only if—

(«) any Tequirement as to the quorum at the meeling at which
{he maticr 1s considered is met without counting the director in
queslion or any other intercsled director; and

(b) the matier was agreed to without their voting or would have
been agreed to if their voles had not been counied.

(7) Any reference in this section to a conflicl of interes! inciudes
4 conflict of interest and duty and a conllict of dutics.

181 (1) A director of a company must nol accepl a henefit from
a third party conferred by reason of—
{2} his being a director; or
(b) his doing, or [ailure to do, anything as director,
(2) A “third party” means a person other than the company, an

associated body corporalc of a person acting on behalf of the
company or an associated body corporate.

(3) Benefits received by a director from a persun by whom his
services as a dircctor or otherwise are provided 1o the company are
not regarded as conferred by a third party

(4) This duty is not infringed if the acceptance of the benefit
cannol reasonably be regarded as likely lo give fise 0 a conflict of
interest |

(5) Any reference in this section 1o a conflict of interest includes
a conflict of imterest and duty and a conflict of duties.

§82.— (1) If a director is In any way, directly or indirectly,
interested in a proposed transaction or amangement with the
company, he shall declare the nature and extent uf that interest to Lhe
othcr direclors.

(2) The declaration may bec made —

{a) at a meeting of the dircelors; or
(b) by notice in writing to the directors

103
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(3) If a declaration of interest under this section proves to be, or
becomes, inaccurate or incomplete, a further declaration shall be
made.

{4) Any declaration required by this section shall be made before
the company cniers into the transaction or arrangement

{5) This seclion does not require a declaralion of an interest of
which the director is not awarc or where the director is not aware of
the transactin or drrangement in question and for this purposc a
director is treated s being aware of matters of which he ought
reasonably to b awure

(6) A direclor need not declare an interest—
{a) if 1t cannot reasonably be regarded as likely to give rise to
a conflict of interest:

{h) if, or to 1he extent that, the other dircctors are already aware
of it (and for this purposc the other directors are treated as aware
of anything of which they ought reasonably to be aware); or

(c) if, or to the extent that, it concerns terms of his service
contract that have been or are to be considered—
(1) by a meeting of the directors; or

(i) by a committce of the dircctors appointed for the purpose
under the company’s constitution.

Consent, 183.—(1) In a case where—.

approval ar . N ; . ..
anihorfestion (@) section 180 is complied with by authorization by the
by members directors; or

(h} section 182 is compled with, ihe transaction or
arrangement i not [uhle (o be set aside by virtue of any common
law rule or equitable principle requmng the consent or approval
of the members of the company. This 18 without prejudice to any
enactment, or provision of the company’s consttution, requiring
such consent or approval.

(2) The application of the general duties is not affected by the fact
that the case also falls within Part IX except that where that Part
applics and—

{a) approval is given under that Part; or

(b} the matter is onc as to which it is provided that approval is
not needed, il 13 not necessary also to comply with scction 180 or
section 181
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(3) Compliance with the general dulies does not remove the need
for approval under any applicable provision of Part IX.

(4) The general duties—

(a) have effect subject to any rule of law c¢nabling the
company to give aulhority, specifically or generally, for anvthing
to be done or not to be done by the directors, or any of them, that
would otherwise be a breach of duty; and

{b) whure the company's articles contain provisions for dealing
with conflicts of interest, are not infringed by anylhing donc or
omitied to be done by the dircelors, or any of them, in accordance
with thosc provisions.

(5) The gencral dutics shall have cffcel except as otherwise
provided or the context otherwise requires, notwithstanding any
cnactment or rule of law.

184.—(1) Dnrectors shall comply with any code for corporale
governance as may be prescribed.

(2) Where a specific sector code of corporate governance exists,
directors shall also comply with the provisions of the scctor code

{3) Any code of corporale governance prescribed under this
seclion shall be direclory in nature but the Court, the Registrar or
any authority shall be cniitled to have regard to such code 1n
mnterpreting and applying any of the provisions of this Act

185.— (1} The consequences of breach of sections 176 (o 182
shall be the same as would apply if the corresponding common law
rule or equitable principle applied

{2) The dutics in those sections, with the exception of section 179
shall, accordingly, be enforccable in the same way as any other
fiduciary duty owed to a company by. its directors.

Division IV Core Disclusure Obligations In Transactions
Involving Self Interest

186.—(1) Subject to subscetion (2), a dircetor of a company shall
be interested in a transaction or arrangement to which the company
is a party where the director—

(a) is a party to, or shall or may derive a material financial
benefit from, the transaction or arrangement;
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() has a material financial intcrest in or with another party to
the transaction or arrangement;

() is a director, officer, or (rustee of another party to, or person
who shall or may derive a material financial benefit from, the
transaction, not being a party or person that is- -

(i) the company’s parent company being a parent company
of which the company is a wholly-owned subsidiary;

(i) a wholly-owned subsidiary of the company; or

(iiiy a wholly-owned subsidiary of a parent company of
which the company is also a wholly-owned subsidiary;

() is the parent, child or spouse of another party to, or persun
who shall or may derive a material financial benefit from the
transaction; or

(e) is otherwisc directly or indirectly materially intercsted in
the transaction or arangement

(2) A dircelor of a company shall not be deemed to be interested
in a transaction or arrangement (o which the company is a party if
the fronsaciion of Errungemenl Compriscs culy the Eiving by the
company of secunity 1o n third party and at the request of that third
party which has no conmection with the director and in respect of a
debt or ebligation of the company Tor which the director or another
petaon has personally assumed responsibibity @ whole or i pan
under & guaraniee, mdemnity, or by the deposit of o secunity

187.—(1) A director of a company shall, forthwith after
becaming aware of the fact thit he is terested in o transaction or
arngeinenl or proposed ronsaciom or FI:TF]'.H'."\'..'I.F wrrangamon with
the compary, cause W be entered m the register ol interests where #
hax one. and, where thé company hay more than one dircctor,
disclosc to the Board of the company—

(a) where 1he monetary value of the director’s interest is able
to be quanufied, the nature and monctary value of that interest, or

{b) where the munctary value of the director’s interest cannot
be quantified, the nature and extent of that interest.

(2) A director of a company shall not be required to comply with
subsection (1) where—
(@) the ransaction or arrangement or proposed transaction or
proposcd arrangement is between the director and the company;
and

{b) the iransaction or arrangement or proposed transaction or
proposed arrangement is or is to be cntered into in the ordinary
course of the company’s business and on usual terms and
condilions
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(3) For the purposes of subsection (1), 3 genem] notice entered in
the interests register of disclosed to the Board w the eifect thal
director is a sharcholder, director, officer or trusiee of another
named company or other person and s 1o be negarded ny interested
in anv tromsaction which moy, after the date of the enry o
disclosure, be entered into with that company of person, 1S a
sufficient disclosure of interest in relation to that transaclion.

(4) A failure by a director to comply with subscction (1) shall not
affect the validity of a transaction or arrangement entered into by the
company or the director

188—i1) A transaction vr srrangement entered into by the
company in which a director of the company 15 inferested may be
voided by the compnmy ot any time before the expiration of six
months after the trunsaction or armngement 15 disclosed W all the
shargholders, whether by meihs of the company™s annual repo of
otherwise.

(2) A transaclion or arrangement shall not be voided where the
company receives fair value under iL.

(31 For the purposes of subsechon (2), the gueston as (o whether
a company receives o fmr value under a iransaction of armangemert
<hall be determined on the basis of the information known (o the
company and o the interested director af the time [he transicten of
arrangement 1§ entered into

(4) Where a lransaction is cntered into by the company In the
ordinary course of its business and on usual terms and conditions,
the company shall be presumed Lo have received a fair value under
the transaction

(5} For the purposes of this section—

(a} a person secking to uphold a transaction or arrangement
and who knew or ought to have known of the dircotor’s interest
at the time the transaction was eniercd into shall have the onus ol
cstablishing a fair value; and

(B} in any other case, the cumpany shall have the onus of
establishing that it did not receive a fair value

{6) A transaction of arrangemenl in which a dircctor is interested
shall only be voided on the ground of the director’s inlerest in
accordance with this scction or the company's constitution.

189, The voidability of a (transaction or amangement under
scction 188 shall not afTeet the title or interest of a person in or to
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property which thal person has acquired where the property was
acquired

(a) from a person olher than the company;
() for valuable consideration; and

(¢) without knowledge of the circumstanees of the fransaction
or arrangement under which the person referred to in paragraph
{a} acquired the property from the company.

190. Sections 188 and 189 shall not apply in relation to_—
(@) remuncration or any other benefit given lo a director; or

{&) an indemnity given or insurance provided in accordance
with section 221.

191. Subject 1o subscction (2) and to the constitution of the
company, a director of a company who is inferested in a transaction
or arrangement eniered into, or to be entered into, by thc company,
may—

() in the case of a public company, nat vote on any matter
relating to the transaction or arrangement, and if he does vore, his
vote shall nol be counted;

(#) in the ease of a private company, vole on any matter
relating w the transaclion or arrangement provided he discloses
his tnierest under section 187;

(c) atiend a meeting of directors at which a matter relating to
the transaction or arrangement anses and be included among the
directors present at the meeting for the purpose of a quorum;

() sign a document relating to the transaction or arrangerment
on behalf of the company; and

(¢) do any other thing in his capacity as a director in relation
lo the transachion or artangement, as i the director were not
interested in the (ransaction or arrangement.

192.—(1) For the purposes of section 193, no account shall be
taken of a relevant intercst of a person in a share i

(a) the ordinary busimess of the person who has the relovani
interest comsists of, or includes. the lending of money or the
provision of finpncial services, or both, and that person has ihe
relevanl mterest only ws yecurity given for (he purposes al a
runsscnon of armngetmnent entercd mio in the urdinary course of

the busimess of that PeTSON
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() that person has the relevant interest by reason only of
acting for another person te acquire or dispose of that sharc on
behall of the other persan in the ordinary course of business of
licensed investment dealer;

(¢} that person has the relevant interest solely by reason of
being appointed as a proxy to vote at a particular meeting of
membcrs, or of a class of members, of the company and the
instrument of that person’s appoiniment is produced before the
start of the mecting or by a time specified in the company’s
conslitution, as the case may be;

() that person—
(i) is a trusiee or a nomince company; and
(i) has the relevant interest by reason only of acting for

another person in the ordinary course of business of that trusiee
Of nominee company, or

(¢) the person has the relevant interest by reason only thal the
person is a barc lrustee of a trust to which the share is subject.

{2) For the purposcs of subsection (1) (), a trustcc company is a
collective investment scheme licensed under the Financial Services
Act, 2010,

(3} For the purposes of subsection (1) (¢), a trusice may bc a
bare trustee notwithstanding that he is entiiled as a trustec to be
rermnuncrated out of the income or property of the trust

193 (1) A person who—

{a) on the coming into operation of this section, Js a director of
a public company; or

(&) beeomes a director of a public company; and who has a
relevant interest in any shares issued by the company shall
forthwith—

(i) disclose to the board the humber and class of shares in
which the relevant interest is held and the nature of the relevant
interest; and

(ii) ensure thal the padiculars disclosed to the board under
paragraph (2) (a) arc entered in the register of interests

(2} A dircctor of a public company who acquires vr dispuscs of a
relevant interest in shares issued by the company shall forthwith,
after the acquisition or disposition—

{(a) disclose to the board —
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(i) the number and class of sharcs in which the relevant
interest has been acquired or the number and class of shares in
which the relevant interest was disposed of, as the case may be;

(1i1) the nature of the relevant inlerest;
{iv) the consideration paid or received; and
{1v) the date of the acquisition or disposition; and

{») ensure that the particulars disclosed to the board under
paragraph (e) are entered in the interests register.

Restnchonon  $94.—(1) Where a director of a company in his capacity ax a
share dealing  djrector, or an employee of the company or a related company, has
by directors g . . . .
information which is material to an assessment of the vahc of
shares or other sccurities issued by the company or a related
company, being information that would nol otherwise be available
lo him, the dircctor may acquirc or dispose of those shares or
securities only where

(@) i the casc of an acquigition, the consideration given for the
acquisition is not less than the fair value of the shares or
securities; or

(h) in the case of a disposition, the consideration received for
the disposition is not more than the fair value of the shares or
securitics.

(2) For the purposes of subscction (1), the fair value of shares or
sccuritics 1s to be determined on the basis of all information known
te the director or publicly available at the Lime,

(3) Subsection (1) shall not apply m relation 10 a share or
sccurily that is acquired or disposed of by a director only as a
nominee for the company or a related company.

(4) Where a dircctor acquires shares or securities in contravention
of subsection (1) (a), the dirccror shall be liable to the person from
whom the shares or securitics were acquired for the amount by
which the fair value of the shares or sccurities exceeds the amount
paid by the director.

(5) Where a director disposes of shares or securilics in
contravention of subsection (1) (5), the director shall be liable to the
person to whom the shares or securitics were disposed of for the
amounlt by which the consideration received by the dircetor exceeds
the fair value of the shares or sccurities.

ActNo 200f  (6) This section shall not apply in relation to a company listed on
20 a stock exchange licensed under the Sccuritics Act, 2010
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Division V—Transactions Involving Self-Interest which Require
the Disclosure and Approval of Shareholders

195.—(1) This section applies to provision under which the
guaranteed term of a director’s employment—

(¢} with be public company of which he is a director; or

(b) where he is the director of a holding company, within the
group consisting of that company and its subsidiaries is, or may
be, longer than two ycars.

{2) A public company may not agree la such provision unless it
has been approved—

() by resolution of the shareholders of the company; and

(£) in the casc of a director of a holding company, by
resolution of the shareholders of that company.

(3) The guaranteed lerm of a director’s employment is—
(a) the period, if any, durng which the director’s
cmpliyment—

(i1 15 10 continue, of may be contmued otherwise than at the
instance ol the company (whether under the onginad agrecment
o under a new agreement entered into i pursuance of it); and

(ii} cannot be terminated by the company by notice, or can
be so terminated only in specified circumstances, or

{61 in the case of employment terminable by the compuny by

notice, the period of notice reguired to be given, o, n the case al

employment having & perid within paragraph (&) and & period
witliin parugraph (i), the sgeregste ol those periods

{47 1f more than six monthe before the end of the puiraniced lerm
of o director’s employment the company colers o 2 further
service contract {otherwise than in pursuance of a right conferred,
by or under the original contract, op the other party to i), this
section applies as if there were added 1o the guaranieed term of the
new cantragt the unexpired period of the guaranteed term of the
original contract.

(5) A resolution approving provision to which this section applies
must not be passcd unless a memorandum sefting out the proposcd
contract incorporating the provision is made available to
members—

{al in the case of a written resolution, by being sent or
submitted to overy cligible member at or before the time at which
the proposed resolution is sent or submiticd 10 him,

Directors’
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(h) in the case of a resolution at a meeting, by being made
available for mspection by members of the company both—

(i) at the company's registered office for not less than
fifteen days ending with the date of the meeting; and

(ii) at the meeting itsclf

(6} No approval is requircd under this section on the pari of the
shareholders of a body corporare that—

(@) 1s nol a company registercd in Malawi; or
() 15 a wholly-owned subsidiary of another body corporate.

{7) In this section “employment” means any employment under 4
director’s service contracl.

(8) Il a company agrees to provision in coniravention of this
scchion—

(a) the provision is void, to the extent of the contravention; and

(h) the contract is decmed to contain a term enlitling the
company to terminale it at any tume by the giving of reasonable
notice.

196.—(1) A public company may not enler into an arrangement
under which—

(a) 2 director of the company or of its holding company, or a
person connecled with such a director, acquires or is to acquire
from the company, directly or indirectly, a substantial non-cash
asset; or

(b} the company acquires or is to acquire a substantial non-cash
assel, directly or mdirectly, from such u director or a Person so
connected, unless the armangement has been approved by a
resolution of the mambwrs of the company o is conditional on
such approval heing obtained.

(2) If the director or connected person 18 a dircclor of the
comparty's parenl company or a person connected wath such a
dircctor, the arrangement must wldo have been approved by a
resolution of the members of the paront company or be conditional
on such approval heing ohtamed

(3} A company shall not be subject (o any liabilily by reason of a
failure to abtain approval required by this section.

(4) No approval is required under this scelion on the part of the
members of a body corporate that—
(a) is not a public company registered in Malawi; or
(b) is a wholly-owned subsidiary of another body corporate.
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(5) For the purposes of this section—
{a) an armangement involving more than one nen-cash asset; or
(&) an arrangement thal 15 one of a serics involving non-cash
assets,

shall be treated as if they mvolved a non-cash assct of a value equal
to the aggregale value of all the non-cash assels involved in the
arrangement or, as lhe case may be, the scries.

{6) This scction shall not apply to a transaction so far as it
relates

(a) to anything o which a director of a company i cntitled
under his service conltraci; or

(#) to payment for loss ol affice

197.- (1} An assct is a substantial asset in relation to a company
if its value exceeds ten per cent of the value of the company’s net
assets determined by reference to its most recent audited accounts.

(2) Whether an assel is a substantial asset may be delermined as
at the time the arrangement is entered into

198. Approval shall not be required for substantial property
lransactions—

(@) between a public company and a person in his capacity as
a sharcholder of that company; or

(&) for a transaction between—
(1) a parent company and its wholly-owned subsidiary; or
(11) two wholly- owned subsidiaries of the same holding
company
199.—(1} This scction shall apply te a public company

(@) that 15 being wound-up (unless the winding-up 15 a
members’ voluntary winding-up); or

(&) that is in insolvency procecdings within the meaning of the
Insolvency Act,

(2) Approval shall not be required for substantial property
(ransactions——
(@) on the part of the members of a company to which this
scction applies; or
(5 for an arrangement entered into by a company to which this
section applies.
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Exception for 200.—(1) Approval shall not be required for sybstantial property
transsclion o trapsactions in respect of transactions on a licensed stock exchange
a liccnsed . . .

slack cffected by a director, or a person connected with him, through the
cachange agency of a person who in relation to the transaction acts as an

independent broker.

(2) For this purpose —

(a) “independent broker” means a person who, independently
of the director or any person connected with him, selects the
person with whan the transaction is to be effecled; and

(&) “licensed stock exchange” has the same meaning as in the

Securities Act 2010,
Loans and 201.—1) A public company may not—
?Q”z:;:ﬁ:: or (@) make a loan or quasi-loan to a director or a person
connected connected with a director of the company or of ils holding
PERns company; or

(%) give a gnamntee or provide security in conncction with a
loan or quasi-loan made by any person to such a director or a
person connecled with a director, unless the transaction has been
approved by 4 resolution of the sharcholders of the company

(2) If the director is a director of the company’s holding
company, the fransaction must also have been approved by a
resolution of the shareholders of the holding company

(3) A resolution approving a transaction to which this section
applics shall not be passcd unless @ memorandum setting cul the
mattcrs mentioned in subsection (4) is made available 1o
members

(@) in the casc of a wntten resolution, by being sent or
submitted to everv eligible member at or before the lime at which
the proposed resolution 15 sent or submuitted to huim;

(b) in the case of a resolution at a meeting, by being made
available for inspection by members of the company both—

(i) at the company’s regislered office for not less than
Afteendays ending with the date of the meeting, and

(ii) at the mecting itself.

(4} The matters to be disclosed shall be—
(a) the nature of the transaction;

(k) the amount of the loan and the purpose for which it is
required; and
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(¢} the extent of the company’s liability under any transaction
connecled with the loan,

(5) No approval shall be required under this section on the part of
the shareholders of a body corporalc that —

(a) is not a company registered in Malawi; or
{#) is a wholly-owned subsidiary of another hody corporate.

2.1} A “guasi-loan™ 1% a mansagnon under which one party
{(“the creditor’ ) Agrees 1D pay, or payvs otherwise than m pursuance
of an agreement, s swm for another party { e biorrowes " ), o agrees
{0 reimburse, or reimburses, otherwise than in pursuance of an
agreement, expenditure incurred by the borrower—

(2) on terms that the borrower or a person on behalf of the
borrower will reimburse the creditor: ot

() in circumstances giving risc to a liability on the borrower 1o
reimbursc the creditor

{2) Any refcrence to the person (o whom a quasi-loan is made is
a reference to the borrowet.

(3} The liabilities of the borrower under a quasi-loan include the
liabilitics of any person who has agreed to remmburse the creditor on
behall of the borrower.

203.—(1) A public company o which this scction applies may
not -

(a) cnter into a credil transaction as creditor for the benefit of
a director of the company or of its holding company. ¢r a person
connected with such a directar; or

{h) give n pusraniec of provide secunty o connection with a
crodit transaction entered into by any person for the benefit o
such o director, or & person connected with such a ditector, unless
the credit transaction. the giving of the gunrantee oF the provision
of steurity, as the case may be has been approy ed by 4 resolution
of the members of the company.

(2) Tf the dircctor or connected person is a dircctor ol its parent
company or a persen connccled with such a director, the transaction
must also have been approved by a resotutivn of the mcmbers of the

holding company-

(3) A rcsolution approving a transaction (o which this scction
applies must not be passed unless a memorandum sciting out
the matters mentioned in subsection (3) is made available to
members—
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. (a) in the case of a written resolution, by being sent or
submutted to cvery eligible member at or beforc the time at which
the proposed resolution is sent or submitted to him;

(h) in the case of a resolution al a meeting, by being made
available for inspection by members of the company both—

(1) al the company’'s registered office for not less than fifteen
days ending with the date of the meeting; and

(ir) at thc meeting itself,

(4) The matters to be disclosed are—
{a) 1he nature of the transaction;

(&) the value of the credit transaction and the purpose for which
the land, goods or services sold or olherwise disposed of, leased,
hired or supplied under the credit transaction are required; and

(c) the extent of the company’s liability under any fransaction
connccted with the eredit transaction,

(5) No approval shall be required under this section on the part of
the members of a body corporate that—

(a) 15 not a public company registered in Malawi; or

(b) is a wholly-owned subsidiary of another body corporate.

Mcaning of 204—(1} A “credit transaction” is a transaction under which onc
voredit - party (“the creditor”)—
trunsactions

(a) supplies any goods or sells any land under a hire-purchasce
agreemcnt or a conditional sale agreement;

(#} lcascs or hires any land or goods in retum for periodical
payments; or

(¢) otherwise disposcs of land or supplies goods or services
on the undersianding that payment, whether in a |umipr 5w or
instalments or by way of periodical payments or atherwise. is to
be deferred.

(2) Any reference to the person for whose bencfit a credit
transactiim is entened into shall be reference to the person to whom
giwxds, land or services are supplied, sold, leased, hired or otherwise
disposed of under the wansaction.

Exceplions 205.. (1) Approval shall not required under section 201 and 203

for expendinwre fyyr anything done by a public company—
0B CUTLpany

business, i, {a) to provide a director of the company or of its holding
company, or a person connecied with any such director, with
funds 1o meet expenditure incurred or to be incurred by him—
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(1) for lhe purposes ol the company; or

(i) for the purpose of enabling him properly to perform his
duties as an officer of the company. provided the value of the
transaction in question, and the valve of any other relevant
transactions or arrangements, do not excced the prevailing
limit as cstablished by regulations 1ssued by the Registrar.

{(p) o provide a director of the company or of its parenl
company with funds (o meet cxpenditure incurred or to be
incurred by him in defending any criminal or civil proceedings in
comnection with any alleged negiigence, default, breach of duty
or breach of trust by him in relation to the company or an
assoclated company;

(¢} lo provide a direclor of the company or ol its parent
company with funds to meet expenditure incurred, or to be
incurred, by him in defending himsclf—

(1) in an investigation by a regulatory authority; or
{(ii) agoinst action proposcd to be taken by a reyulatery
authority, in connection wilh any alleged neghgence, defaulg,

breach of duty or breach ol trust by him in relalion lo the
company or an associaled company;

(d) for a company to make a loan or quasi-loan, enter into a
credit transaction, or to give a guarantee or provide security in
connection wilh a loan or quasi-loan, if the aggregate of

(1) the value of the transaction; and

(ii) thc valuc of any other relevant transactions or
arrangements, does not exceed the prevailing limit as 1ssued by
the Registrar by way of Order;

(e) tor the making of a loan or quasi-loan to an associatcd body
corporate, or the giving of a guarantec or provision of security in
connection with a loan or quasi-loan made (o an associaled body
corporatc;

(/) to enter into a credit transaction as creditor for the benefit of
an associalcd body corporate, or to give a guarantee or provide
security in connection with a credit transaction cntered into by
any person for the benefit ol an associated body corporate;

(g) for a money lending company if the transaction or
arrangement is entered into by the company in lhe ordinary
course of ihe company’s business, and the value of the transaction
is nol greater, and ity terms are not more favourable, than it 1s
reasonable to expect the company would have offered to a person
of the same financial standing but unconnecled with the
campany.
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(1) This scction has cffect for determining what are “other

transactions of relevani fransactions or arrangements” for the purposes of any

armangemenls

Tlie value of
transactions
and
arrangements

exception to section 201 and 203 and in the following provisions
“the relevant exccption” means Lhe exception for the purposes of
which that falls to be deiermined.

(2) Other relevant transactions or amangements are those
previously entered into, or entered into at the same time as the
transaclion or arrangement in question in relation to which the
following conditions arc mel

(3) Where the transaction or arrangement in question is entered
inlo—

(@) for a director of the company cnlering into it; or
(k) lor a person connected with such a director,

the conditions are that the transaction or arrangement was entered
into for that dircclor, or a person connected with him, by virtue of
the relevant exception by that company or by any of its subsidiaries.

(4) Where the transaction or arrangement in question is entered
inko—

(2) for a director of the parent company of the company
entering into it; or

(b} for a person connected with such a director.

the conditions are that the transaction or arrangement was entered
into for that director, or a person connected with him, by virtue of
the relevant exception by the parent company or by any of ity
subsidiaries,

(3} A transaction or arrangement entered into by a company that
at the time it was entered into—

(a) was a subsidiary of the company entering into the
transaction or arangemenl in question; or

(b) was a subsidiary of that company’s holding company,

shall not be a relevant transaclion or arrangement if, at the time the
question arises whether the transaction or amangement in
question falls within a relevant exception, it is no longer such a
subsidiary.

207. (1) For the purposcs of the provision in this Division on
loans, quasi-loans and credit transactions, the value of a transaction
or arrangemcenl shall be determined as follows—
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(@) the value of any oiher relevant tmnsaction Or wrangement
shall be taken to be the vahse so determined reduced by any
amount by which the liabilities of the person for whom the
transaction or arrmngement wis made have been roduced:

(b) the value of a loan shall be Ihe amount of its principal,

{¢) the value of a quasi-loan is the amouni, or maximum
amount, that the person to whom the quasi-loan is made shall be
liable to rcimburse the creditor,

() the value of @ credst transaction shall be the prce that it s
reasonable to expect vould be obtined for the goods, services o
larl 10 which the transaction relates if they had been supphed ot
thie time the tanssction 15 entered into, in the ordinary course of
business and on the sume lerms spart from price as they have
been supplied, or are to be supplied, under the inasaction. in
question;

(¢) the value of a guarantee or security shall be the amount
guaranteed or secured;

(f) if the value of a lransaction of amrangemient shall not be
capable ol being expressed as a specific sum of moncy- -

(i) whether because the amount of any liability ansing under
the transaction or arrangement is unasceriainable, or for any
other reason; and

(i) whether or not any liability under the fransactivn or
arrangement has been reduced, its valoe is deemed to exceed
the prevailing limit as 1ssucd by the Registrar by way il Oirder.

208._ (1) For purposes of this section, a “payment for loss of
office” means a payment made 0 a director or past director of a
company—

() by way of compensation for loss ol office as director of the
company.

{(5) by way of compensation for loss, while director of the
company or in connection with his ceasing (o be 2 dircctor of it,
of —

(i) any other office or employment in conncclion with the
management of the affairs of the company; or

(ii) any office, wheilbcr as dircctor or vtherwise, or
employment in connection with the management of the affairs
of any subsidiary or undertaking of the company;

(2) The references to compensation and consideration include
benefits otherwisc than 1n cash and references in this parnt to
payment have a corresponding meaning.

119

Paymenls lar
loss ol offise




120

Adnounls
taken 1a be
payments for
loss of affice

Payments by
company

Companies No. 15

(3) For the purposes of sections 210 to 214
(a) payment to a person connected with a director; or

(b) payment to any person at the direction of, or for the
benefit of, a director or a person connected with him is treated as
payment Lo the director.

(4) Refercnces in sections 210 to 214 to payment by a person
include payment by another person at the direction of, or on behalf
of, the person referred to

209.—{1} This scclion shall apply where, in connection with any
such transfer as is mentioned in section 211 or 212, a director of the
company-—

(@) 13 to cease to hold office; or

(&) is to cease to be the holder ofi—

(1) any other office or employment in connection with the
manggement of the affairs of the company; or

(i1) any office, as dircctor or otherwise, or employment in
connection with the management of the affairs of any
subsidiary or undertaking of thc company.
(2} If in cornection with any such transfer_—

(a) the price to be paid to the director for any shares in the
company held by him is in excess of the price which could at the
ume have becn obtained by other holders of like shares; or

(£) any valuable considcration is given 1o the director by a
person other than the company,

the cxcess or, as the case may be, the money value of the
consideration shall be taken, for the purposes of those sections, to
have been a payment for loss of office

210. (1) A public company shall nnt makc a payment for loss of
office to a director of the company unless the payment has been
approved by a resolution of the shareholders of the company.

(2) A public company shall not make a payment for loss of office
to a director of its parent cumpany unless the payment has been
approved by a resolution of the shareholders of cach of those
COmpanies,

(3) A resolution approving a payment to which this section
applies must not bc passed unless a memorandum sctung out
particulars of the proposed payment including the amount is made
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available 1o the sharcholders of the company whose approval is
sought

(@) mn the case of a wrilten resolulion, by being sent or
submitted to every eligible shareholder at or before the time at
which the proposed resolution is sent or submitted to him;

{h) in the case of a resolution at a mecting, by being made
available for inspection by the shareholders both—

(i) at the company s registered office for not less than fifteen
days ending with the daic of the meeting; and

{11} at the meeting itself.

{(4) No approval shall be required under this section on the part of
the members vl 4 body corporate (hat—

(@) is not a public company regislered in Malawi; or
(&) is 2 wholly-owned subsidiary of another body corporate

211.—(1) No payment for loss of office may be made by any
person 1o a dircetor of a public company in conncction with the
transfcr of the whole or any part of the undertaking or property of
the company unless the payment has been approved by a resolution
of the shareholder of the company,

(2) No payment for loss of office may be made by any person to
a director of a public company in conneclion with the transfer of the
whaole or any panl of the undertaking or property of a subsidiary of
the company unless the payment has been approved by a resolution
of the members of each of the companics

(3) A resolution approving a payment to which this seclion
apphes must not be passed unless a memorandum scling out
particulars of the proposed payment including the amount, is made
available to the sharcholders of the company whose approval is
soughl—

(@) in thc casc of a written resolulion, by being sent or
submitted to every eligible member at or before the ime at which
the proposed resolution is sent or submitled to him;

(&) in the case of a resolution at a mecling, by being made
available [or inspection by the members both—

(i) at the company’s registered office for not less than fifteen
days ending with the date of the meeting; and

(i1) at the meceting itself.

(4} No approval shall be required under this section on the part of
the members of a body corporate that
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{a) is not a public company registered in Malawi; or

(b) is a wholly-owned subsidiary of another body corporate

(5) A paymen! made m pursuance of an arrangemenl—

(@) entercd into as part of the agreemenl for the transfer i
question, or within onc ycar before or two years after that
agreement; and

{(#) lo which the company whose undertaking or property is
transferred, or any person to whom the transfer is made,

shall be privy, is presumncd, except in so far as the contrary 1s shown,
to bca payment 1o which this section applies.

212.—(1) No payment for loss of office may be made by any
person to a dircctor of a public company in connection with a
transfer of shares in the company, or in a subsidiary of the
company, resulting [tum a takeover bid unless the payment has been
approved by a resolution of the relevant shareholders.

(2} The relevant shareholders are the holders of the shares to
which the bid relates and any holders of shares of the same class as
any of thosc shares

(3) A resolution mpproving a payment to which this section
applies must not be pnssed unloxs o memorendum seting ol
particulars of the proposed paytoent including the amaunt, is made
available to the sharchallers of the company whose approval s
sotght—

(@) In the case ol a written resolution, by being sent or
submitted to every eligiblc member at or before the time at which
the proposed resclution is sent or submilied to him;

() in the case of a resolution at a meeting, by beinyg made
available tor inspection by the mcmbcers both

(i} at the company’s rcgistered office for not less than fifieen
days cnding with the date of the meetng: and

(ii) at the mecting itsclf.
{4) Neither the person making the offer, nor an associale ol that
person, shall be entitled to vote on the resolution, but—

{«) where the resolution is proposcd as a writien resolution,
they are entitled il they would otherwise be so entitled to be sent
a copy of it; and
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(b) ai any meeting 1o consider the resolution they are entitled if
they would viberwise be so entitled 1o be given notice of the
meeling, to nttend und speak and if present m person or by proxy
to count towards the quorum

(53 If at a mecting 10 conssder the resolubion a quonim I8
present, and after the meeting has heen adiourned 1o o lter dofe, a
quorum 1s again not present, the payment shall for the purposes of
this section, be deemed 1o have been approved

(6) No approval shall be requircd under this seclion on the parl of
shareholders in a body corperate thal—

(a) is not a public company registered in Malawi, or
(b} is a wholly-owned subsidiary ol another body corporatc,

{7) A payment made in parsuance of an arrangement—

(a) entercd inlo as part of the agrecmenl for the transfer 1
question, or within one year before or two ycars after that
agrecment; and

(b} to which the company whosc shares are the subjcct of the
bid, or any person to whom the transfer is made, is privy,

shall be presumed, cxcepl in so far as the contrary is shown, to be a
payment to which this section applics.

213 (1) Approval shall not be required under section 210, 211
or 212 for a payment made in good faith—

(@) m discharge of an existing legal obligation (as dclined
below);

(#) by way of damages for breach of such an obligation;

(¢) by way of settlemenl or compromise ol any ¢laim ansing
in connection with fhe termination of a person’s office or
cmployment; or

(d) by way of pension in respect of past services.

(2} In relation to a payment within seetiom 210 an existing legal
obligntion means an obligtion of the company, or amybody
corporate associated with it, thal was not entered into in connection
with, uf in consequence of, the event giving rise i the payman| fior
loss of vffice

(3} Im relation 10 & payment within section 211 or 212 an existing
legal obliganon means an obligation of the person makiig the
pavment thit was not entered me for the purposes of, 10 connection
with or in consequence of, the transfer in quesion

Excepuon for
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{4) In the case of a paymenl within both section 210 and section
211, or within bath section 210 and 212, subsection (2) abovc
applies and not subsection (3).

(5) A payment part of which falls within subsection (1) above and
part of which docs nol is treated as if the parts were separate
payments.

2141} Approval shall not be required under section 210, 211
or 212 it

() the payment in question is made by the company or any of
its subsidiaries; and

(b) the amount or value of the payment, together with the
amount or value of any olher relevant payments, does not exceed
the prevailing small payments limit as issued by the Regisirar by
way of Order.

(2) For the purposes of this section, “other relevant paymenls”
shall be payments for loss of office in relation to which (he
following conditions are met.

(3) Where the paymenl in question is one to which section 210
applies, the condirions are that the other payment was or is paid—
(@) by the company making the pavment in question or any of
its subsidiarics;
{b) 10 the direclor 1o whom thal payment is made; and

(€) In connection with the same event

(4) Where the payment in question is one to which scetion 210 or
212, applies the conditions shall be that the other payment was pard
n connection with the same transfer—

(@) to the director to whom the payment in question was madc;
and

(b} by the company making the pavment or any of its
subsidiaries.

215. (1) If a payment is made i contraveniion of section
210—

{a) it shall be held by the recipient on trust for the company
making the payment; and

(h) any dircctor who authorized the payment shall be jointly
and scverally liable to indemnify the company Ihat made the
payment for any loss resulling from it,
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r {2) If a payment is made in contravention uf scction 211, it shall
be held by the recipient on trust for the company whose
undertaking or property is or is proposed lo be transferred.

(3) If a payment is made in cuniravention of section 212—

(a) il is held by the recipient on trust for persons who have sold
their shares as a result of the ofler made; and

(h) the expenses incurred by the recipienl in distributing that
sum amongsl those persons shall be borme by him and not
retained out of that sum

{(4) If a payment is in contravention of section 210 and scclion
211. subscction (2) of this section shall apply rather than subscclion

(1).

(5) If a payment is in contravention of section 210 and seclion
212, subsection (3) of this section shall apply rather than subscclion
(1}, unless the Court directs otherwise.

Division VI__Directors ' Service Contracts for Public Companies

216.—(1) For Ihe purposes of this Division, a director’s “service
contract”, in relation to a public company, means a contract under
which —

{«} a director of the company undertakes personally to perform
services {as director or otherwise) for the company, or for a
subsidiary of the company; or

(b} services that a director of the company undertakes
personally to perform are made available by a third party te the
company, or 1o a subsidiary ol the company.

(2) The provisions of this Part relating to direclors”™ scrvice
conlracts apply to the terms of a person's appointment as a director
of a company and are not restricted to contracts for the performance
of services oulside the scope of the ordinary duties ol a director.

217—(1} A public company shall keep available for
mspection. -

(@) a copy of every director’s service contract with the
company or with a subsidiary of thc company; or

(B if the contract is not in writing, a wntlen memorandum
setting out the lerms ol the contract.

(2) All the copies and memoranda shall be kept available for
inspection 4t the company’s registered oflice.
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(3) The copies and memoranda shall be retained by the company
for at lcast one year irom the date of termination or expiry of the
contract and must be kept available fur inspection during that time.

(4) If default is made in complying with subsection (1), (2) or (3),
or defaull is made for 14 days in complying with subsection {4), an
offence is committed by every olficer of the company who is in
default.

(5) Every officer of the company who defaults in complying with
subsection (1), (2) or (3), is liable to a fine in accordance with the
prevailing schedule of penalties.

(6) The provisions ol this seclion apply to a vanation of a
dircctor’s service contract as they apply to the original contract,

218.—(1) Every copv or memorandum requircd to be kept under
section 217 shall be open to mspection by any member of the
company without charge

(2) Any member of the company shall be entitled, or request and
on payment of such fee as may be prescribed, to be provided with
a copy of any such copy or memorandum, and a copy shall be
provided within seven days after the request is rececived by the
company.

(3) A person who contravenes this section shall be liable 10 a fine
in accordance with the prevailing schedule of penalties.

{4) In the casc of any such refusal or default the Registrar may
order an immediate inspection or, as the case may be, direct that the
copy required be sent to the person requinng it.

219. A shadow director shall be treated ax a director for the
purposes of the provisions in Lhis Part

Division VII__Directors’ Liabilities

220.—(1) Every dircclor and officer of a company shall
exercise -

(a) the powers and discharge the duties of his office honestly,
in good faith and 1n the best interests of the company; and

(b) the degrec of care, diligence and skil! that a reasonably
prudent person would exercise in comparable circumstances.

{2) Where a director or officer of a public company also holds
office as an executive, the direclor shall exercise that degree of care,
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diligence and skill which a reasonably prudent and competent
executive in thal position would exercise.

{(3) Where a dircctor or officer commits a breach of any duty
under this Division—

(a) the director or officer and every person who knowingly
participated in the breach shall be liablc to compensate the
company for any loss it suffers as a result of the breach;

(#) lhe director or officer shall be liable v account to the
company [or any profit made by the officer as a result of such
breach; and

{c) any contract or other transaclion entered inle between the
director or officer and the company in breach of those dutics may
be rescinded by the company

¢4) A dircctor ot officer of a compuny who makes a business
judgmenl shalj be taken to meet the requirements of subscctions (1)
and (2) in respect of the judgment where the director or officer—

(a) makes the judgment in good faith for a proper purpose;,

(b does nol have a material personal intercst in the subject
matter of the judgment;

(¢} informs the company of the subject matter of the judgment
to the exient he reasonably believes to be appropriate: and

(d) rcasonably believes thal the judpment is in the best interests
of the company

(5) The director’s or officer’s belief that the judgment 1s 1 the
best intcrests of the company shall be taken to be a reasonable one

unless the belief 1s one thal no reasonable person 1 his position
would held.

(6) In (his scction "business judgment” means any decision lo
take or not take aclion in respect of a matter relevant to the business
operations of the company.

221 (1) Except as provided in this section, a company shall not
indemnify or directly or indirectly effect insurance for, a directaor,
officer or employce of the company or a related company in respect
ofl—

(@) liability for any act or omission in his capacity as a
director, officer or cmployee; or
(h) costs incurred by that dircctor, officer or employce in

defending or settling any claim or proceedings relating to any
such liability.
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(2) An indemnity given in breach of this section shall be void.

(3) Subject to ils conslifution, a company may indemnify a
dircctor, officer or employee of the company or a related company
for any costs incutred by him or the company in respect of any
proceedings—

(a) that rclate to Liability for any act or omission in his
capacity as a director. officer or employee; and

{#) in which judgment is given in his favour, or in which he is
acquitted, or which is discontinued or in which he is granted relief
or where proceedings are threatened and such threalened action is
abandoned or not pursued.

{4) Subject (o its constitution, a company may indemnify a
director, officer or employee of the company or a related company
in respeet of—

(2} hability to any person, other than the company or a related
company, for any act or omission in his capacity as a director,
officer or employee; or

(&) costs incurred by that director, officer or employce in
defending or settling any claim or proceedings relating lo any
such liability,

(5) Subseclion (4) shall not apply to a director, officer or
employee who exercises his powers honestly and in good faith, in
the best interests of the company and for the respective purposes for
which such powers are explicitly or implicitly conferred

(6) Subject to its constition, a company may with the prior
approval of the Board, effect insurance for a director, officer or
employee of the company or a rclated company in respect of —

(@) liability, not being criminal liability, for any act or omission
in his capacity as a director or cmployce;

(6) costs incurred by that director or employee in defending or
scitiing any claim or proceeding relating to any such liability; or

(c) costs incurred by that director or employee in defending
any criminal procecedings -

(1} that have becn brought against the director or employee
in relation to any act or omission in that person’s capacity as a
director or employee;

(i1} in which that person is acquitted; or

(111} in relation 1o which 4 #olle prosegui is entered
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(7) The Board shall—
(a) enter or cause to be entered in the register of inlerests where
the company has onc;,
(&) record or cause to be recorded in the minutes of directors;
(¢} disclose or cause 1o be disclosed in the annual report, the
perticulars of any indemnity given to, or insurance effected for,
any director or employee of the company or a related company.

(X} Where on insurance 5 cffected for a director or emplovec of
a company or & relited compuny and the provisions ol subsection
{6 or {7) have not been complied with, the director or employee
shall be personally hable to the compuny for the cost of effecting the
insarance unless the director or employee proves thit it was fur to
the company at ihe lime the insurance was effected.

{(9) In this section—
“director”—
(@) includes an officer of a company, a management
company or registered agent; and

(b) includes a person formerly holding anyone of these
offices

“cffect insurance™ includes pay, whether directly or indirectly,
the costs of the insurance;

“employec” includes a former employee;

“indemnify” includes relicve or excusc from liability, whether
beforc or afler the liability arises, and “indemnity” has a
curresponding meaning.

222.—(1) A director of a company who belicves that the
company is unable to pay its debts as they fall due shall forthwith
call a meeting of the Board to consider whether the Board should
appoint a liquidator or an administrator.

(2} Where a meeting is called under this scclion, the Board shall
consider whether Lo appoinl a liquidator or an adminmstralor, or to
carry on the business of the company.

(3) Where—

() a director fails to comply with subsection (1);

(&) at the time of that failure the company was unable to pay 11s
debts as they fell due; and

() the company is subsequently placed in liquidation,
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the Court may, on the application of the liquidator or of a creditor of
the company, make an order that the director shail be liable for the
wholc or any part of any loss suffered by creditors of the
company as a result of the company continuing to irade.

(4) Where—

(a) at a2 meeting called under this section the Board does not
resolve Lo appoint a liquidator or an administrator;

(&) at the time of the meeling there were no reasonable grounds
for believing thal the company was able to pay its debts as they
fell due; and

(c} the company is subsequently placed in liquidation,

the Court may, on the application of the liquidator or of a ¢reditor of
the company. make an order that the dircetors, other than thosc
directors who attended the meeting and voted n favour of
appointing a liquidator or an administraior, shall be liable for
the whole or any part of any loss suffered by creditors of the
company as a result of the company continuing to trade.

Diviston VHIL_Company Secreturies

223. A public company shall have a secretary.

224.— (1) If it appears to the Registrar that a public company is
in breach of section 223, the Registrar shall infonn the company thal
il 18 1n breach of the said provision and require the company to
comply within a specified period of time.,

(2) Where the company 1s in breach of section 223, the company
shall comply with the direction of the Registrar by making the
necessary appointment, and giving the Registrar notice of it before
the end of the period specificd in the direction.

(3} A company or cvery officer of the company who contravenes
this section commits an olfence and is liable to a fine in accordance
with the prevailing schedule of penalties.

225.—(1) Tt shall be the duty of the directors of a public company
lo take all reasonable steps to ensure that the secretary or cach joint
secretary of the company——

(@) 15 a person who appears to them to have the requisite
knowledge and experience to discharge the functions of seerctary
of the company;
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(b} is a person who, by virtue of his holding or having held any
otlier position or his being 4 member of any olher body, appears
(o the directors to be capable of discharging the functions of
secrelary of the company; or

(¢} has the qualificalions specified in subsection (2).

(2) The qualifications of the secretary include—

(a) that he has held the office of sccretary of a public company
for at least three of the five years immedialely preceding his
appointmen! as sccretary; or

(b) that he is a member of any professional body of company
secretarics in Malawi.

926. Where in the case of any public company the office of
sccretary is vacant, or there is for any other reason no sccretary
capable of acting, anything required or authorised to be done by or
(o the secretary may be done—

(4} by or to an assistant or deputy sccretary if any; or

(&) if there 15 no assistant or deputy secretary or nonc capahle
of acling, by or to any person anthorised generally or
specifically in that behalf by the directors.

227.—(1) A public company shall keep a register of its
SeCTelaries

(2) The register shal contain the particulars of the person who

is, or persons who mre, the sccretary o juint sccretaries of Lhe
company inciuding but nol lmited to—

(2) name;

(i) address;

(¢) any other relevant information

(3) The register shall be kept available for inspection at the
company’s registercd office.

(4) The register shall be open to the inspection—
{2} of any member of the company without charge; and

(b) of any other person on payment of such fee as may be
prescribed

(5) A company or every officer of the company who defaults in
complying with subsection (1), (2) or (3}, or defiulis do fouresn
duys in complying with subscction [4), or Tefuses @n inspeciion
requined under subsection (4) 15 bable to o fine tn accordance with
the prevailing schedule of penaltics
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(6) In the case of a refusal of inspection of the register, the Court
may by order compel an immediatc inspection of it.

228.— (1) A public company shall, within the period of 14 days
from

{a) a person becoming or ceasing to be its secrctary or one of
ils joint scerctaries; or
(&) the occurrence of any changc in the particulars contained in
its register of scerctaries,
give nolice 1o the Registrar of the change and of the date on which
il occurred.

(2) Notice of a person having become secretary, or one of jomt
sccretaries, of the public company shall be accompanied by the
consent by that persun to acl in the relevant capacity

(3) Where the company fails to comply with this section, every
officer of the company who is in default shall be liable to a fine in
accordance with the prevailing schedule of penalties,

PART X ACCOUNTING REQUIREMENTS

Division I- General Obhgations for all Companies Except
Private Companies
229.—(1} Subject io the other provisions of this scclion, the
board of a company shall cause accounting records to be kept that—

(@) correctly record and cxplain the transaclions of the
company;

(#) shall at any time cnable the financial position of the
company to be detcrmincd with reasonable accuracy;

(¢) shall enablc the directors to prepare linancial statements
that comply with this Act, and

{d) shall cnable the financial statements of the company to be
rcadily and properly audited.

230.—(1) A company shall keep its accounting records in
Malawi.

{2) A company shall keep 1ts accounting records outside Malawi,
only in accordance with regulations made under this Act.

231.—(1} A company shall at each annual meeting, appoint an
audilor to—

{a) hold office from the conclusion of the meeling until the
conclusion of the next annual meeting; and
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(b) audit the financial statements of the company and, if the
company is required 1o complete group financial stalcments,
those group financial stalements, for the accountng period next
after the mecting

{2) The Board of a company may fill any casual vacancy in the
office of auditor, but while the vacancy remains, the sarviving or
continuing auditor, if any, may continue to acl as auditor,

(3) Where—

(2) at an annual meeting of a company, no auditor is appointed
or reappointed and ne notice has been given; or

{b) a casual vacancy in the office of auditor is not filled within
one month of the vacancy occwrring, the Registrar may appoini an
audilor

(4} A company shall, within scven days of the power becoming
exercisable, give written notice lo the Registrar of the fact that the
Repisirar is entitled to appoint an auditor under subscction (3)

232. The fees and expenses of an auditor of a company shall be  auduor’s
fixed— [ und

. . i CIpcOoass
(@) where the auditor is appointed at a mecting of the
company, by the company at the meeling or in such manner as
the company may determine at the meeting;

(b) where the auditor is appointed by the directors, by the
directors; or

(c) where the audilor is appointed by the Registrar, by the
Registrar.

233. (1) A partnership may be appointed by the firm name to be  Appomtment

the auditor of 2 company where - e
parinership

(@) at lcast one membcr of the firm is ordinarily resident in  as suditor
Malawi;

(b) all or some of the partners including the partner who s
ordinarily rcsident in terms of paragraph (a) are qualificd for
appointment under section 234;

{c) no member of the firm is indebtcd to the company or a
related company unless the debt is in the ordinary course of
business;

(£} no member of the firm is—

(1) an officer or employec ol the company; or

{ii) a parmer, or in the employment, of a director or
employce of the company or a related company;
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(€) no officer of the company receives any remuneration from
the firm or acts as a consultant to it on accounting or audiung
mallers.

{2) The appointment of a parinership by the firm named to be the
auditor of a company shall, notwithstanding section 234, be deemed
to be (he appointment of all the persons who are pariners in the firm
from time to lime whether ordinarily resident or not in Malawi at the
datc of the appointment

(3) Where a partnership that includes persons who are nol
qualified to be appoinicd as auditors of a company is appointed as
auditor of a company, thc persons who are not qualified to be
appointed as anditors shall not act as auditors of the company.

(4) Where a [irm has been appeinted as auditor of a company and
the members constituting the firm change by reason of the death,
retirement, or withdrawal of a member or by reason of the
admission of a new member, the [inn as newly constituted shall, if
it is not disqualificd from acling as auditor of the company by virtue
of subsection (1), be deemed to be appointed under this section as
auditor of the company and that appoiniment shall be taken to be an
appointment of all persons who are members of the firm as newly
constituted.

(5} A report required to be signed on behalf of a firm appeinted
as auditor of a company shall be signed in the tfiom’s name and 1n
his own name by a member of the (irm who is a qualified auditor.

234.—(1) A person shall not be appointed or act as auditor of a
company unless the person 18 qualificd as an audilor under the
Public Accountants and Auditors Act, 2013

{2) None of the following persons shall be appointed or act as an
auditor of a company-- -

(1) a director or employee of the company:

(£#) a person who is a partner, or in the employmenl, of a
director or employee of the company;

(¢) a liquidator or a person who 1s a receiver in respect of the
property of the company;

{d) a body corporate;
(€) a person who 18 noi ordinanly resident in Malawi:

(/) a person who is indebted to the company, or to a related
company unless the debt is in the ordinary course of business; or

(g) a person who, by virtue of paragraph (&) or (#), may not be
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appointed or act as auditor of a related company.

(3) No persen shall—

(@} where he has been appointed auditor of a company,
wilfully disqualify himsclf, while the appointment continucs,
from acuing as auditor of the company; or

(b) where he is a member of a [irm that has been appointed
auditor of a company, willully disqualify the firm while the
appointment continues, from acting as audilor of the company.

235, (1) Every application by a person to be an auditor for the
purposcs of section 234 shall be made in the preseribed form.

(2) The authority prescribed by the Public Accountants and
Auditors Act. 2013 may, where il appears 1o it from an investigation
under this Act that a qualified auditor is not a fit and proper person
to cantinue to act as a qualified auditor, inquire mto the conduct of
an auditor and the authority may, wherc it is satisfied that the
conduct of the auditor is such as to render him unfit lo continuc to
discharge the function of a qualified auditor, declare by notice
published in the Gazette that such person 1s no longer a qualified
auditor and on publication of the noticc he shall cease to be a
gualificd auditor under this Act.

236.—(1) An auditor of a company, other than an auditor
appointed under secuon 237, shall be automatically reappointed at
an annual mecling of the company unlcss—

{#) the auditor is not qualified for appotntment; or

(%) the company passes a resolulion at the meeting appointing
another person 1o replace him as auditor; or

{c) the auditor has given notice to the company that he does not
wish to be reappointed.

(2) An auditor shall not be automatically reappointed where the
person to be reappointed becomes incapable of, or disqualificd
from, appuintmen.

237 (1) The first auditor of a company may be appointed by the
dircctors of the company before the first annual meeting, and, 1f so
appointcd, holds affice until the conclusion of that meeting.

(2) Where the directors do not appoint an auditor under
subsection (1), thc company shall appoinl the first auditor at a
meeting of the company

Approval
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238.—(1) A company shall not remove or appoint a new auditor
in the place of an auditor who is qualified for reappoiniment,
unless—

() at least twenty-eight days’ written notice of a proposal to do
50 has been given to the auditor; and

(8) the auditor has been given a reasonable opporfunity 1o
make representations to the sharcholders on the appointment of
another person either, at the oplion of the auditor, in writing or by
the auditor or his representative speaking at the annual meeting of
sharcholders at which it is proposed nol (o reappoint the auditor
or at a special meeting of sharcholders called [or the purpose of
removing and replacing (he auditor.

(2) An auditor shall be cnutled to be paid by the company
reasonable fees and expenses for making the representations (o the
shareholders.

(3) Where, on the application of the company or any other person
who claims Lo be aggrieved by the auditor’s representations being
sent out or being read out at the meeting of sharcholders, the
Registrar is satisficd that the rights conferred by subsection (1) are
being abused to secure needless publicity of defamatory matier, the
Registrar may

(@) order that the auditor’s representalions shall not be sent out
or shall not be read at the meeting ol shareholders; and

(b) order the costs ol the application to the Registrar to be paid
in whole or in part by the anditor

239, (1) Where an auditor gives the Board of a company
written notice that he does not wish to be reappointed, the Board
shall, if requested to do so by that auditor—

(@) distuibute te all sharcholders and to the Registrar, at the
cxpense af the company, a written statemenl of the audilor’s
reasons for his wish not to be reappointed; or

(b) permit the auditor or his represcnlative to explain at a
sharcholders’ mectling the reasons for his wish not o be
reappointed

(2) An auditor may resign prior to the annual mecting by giving
notice to the company calling on the board to call a special meeling
of the company to reccive the auditor’s notice of resignation

(3) Where a nolice is given by an auditor under subsection (2), the
auditor may, at the lime of giving his notice to the board, request
the board to distribute a written stalement providing him or his
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representalive with the opportunity to give an explanation on the
same terms as arc set out in subscetion (1),

{(4) Where a written statement is provided for by an auditor under
subsection (3), the provisions of section 239 (3) shall apply lo that
statement and explanation.

(5) Where a notice of resignation is given by an auditor under
this section, thc appointment of the auditor shall terminate at
that meeting and the business of the meeting shall include the
appointment of a new audilor to the company.

(6) An auditor shall be entitled to be paid by lhe company
reasonable fees and expenscs for making the representations fo
shareholders.

240. An auditor of a company shall ensure, in carrying oul the
duties of an auditor under this Parl, that his judgement 15 nol
impaircd by rcason of any relationship with or interest m lhe
company or any of its subsidiarics,

241. (1) The auditor of a company shall make a report to the
sharcholders on the financial statcments which have been audited

(2) The auditor’s rcport shall slatc—
() the scope and limitations of the audit;

() whether the auditor has obtained all information and
explanations that the auditor has required:

{c} whether, in the auditor’s opiniom, the financial statements
and any group financial statements give a trae and fair view of the
matters 1o which they relate, and wherc they do not, the respects
in which they fail to do so and whether the financial stalements
have been prepared in accordance with 1FRS and this Act.

(3) The audit of the financial staicments shall be carricd out in
accordance with International Standards on Auditing,
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(3) Where thc board of a company fails 1o comply with
subscction (1), every director shall be liable to a fine in accordance
wilh the prevailing schedule of penalties.

243. The board of 2 company shall ensure that an auditor of the
company—-

(@) is permitted to attend a mecting of shareholders of the
company;

(P) receives the notices and commumecalions that a
sharcholder s entilled to reccive relaling (o a meeting of the
shareholders; and

(c) may be heard al a meeting of the sharcholders which he
attends on any part of the business of the meeting which concems
him as auditor.

Division 2 —(reneral Obligations for Private Companies

244.— (1) A private company need not appoint an audilor, unless
excmpled by repulations made under this Act.

(2) Where the sharcholders of a pnvate company resolve to
appoint an auditor, the appointment and removal of the auditor of a
privale company shall, subject to this section be made in accordance
with sceclions 233 to 239 and the auditor shall carry owt the auditor’s
dulics in accordance with section 240,

(3) An audstor of a pnvate company may restgn by written notice
to the directors

(4) Where the auditor gives written notice to resign under
subsection (3). the dircelors shall call a meeting of shareholders or
circulate a reselution to the sharcholders as soon as praclicable for
the purpose of appointing an auditer in the place of the auditor who
desires to resign and on the appointment of another auditor, the
resignartion shall take effect

(5) Where al, or before, the time for the holding of the annual
meeting of a private company, notice 1s given 1o the board of the
company, signed by a shareholder who holds at least five per cent of
the shares of the company, the company shall appoint an auditor and
such resolution shall cease to have effect at the next annual meeting
and the auditor shall therewpon be reappointed unless the
shareholders by unanimous resolution agree not to appoint the
auditor
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Divivion HI—_Financial Statements

245.{1) The board of every company shall ensure that, within
& months after the balance sheet date of the company, financial
statcmnents that comply with section 246 are—

(a) completed in relation to the campany at its balance sheet
date; and

(%) dated and signed on behalf of the board by two direclors of
the company. or. where the company has only one director, by
that directlor

(2) The Registrar may, where he considers il appropriale to do so,
extend the period of six months specified in subsection (1).

246.—(1) Subject o ihe other provisicns of this section. the
financial statements of a company shall present & tue and fair view
of the state of affairs of the company at the balonce sheet date and
of its profit or loss and cash flows for the accounting penod

(2) The financial statements shall—
(«) be prepared in accordance with [FRS; and

(h) comply with any requirement which applics to the
company’s financial slatcments under any other cnaciment.

(3} The financial statements of a private company shall comply
with any Orders made under this Act or any accounung standards
issucd by a prescribed body or authority, or with TFRS or the IFR5S
for SMFE's

247. (1) Subject to the other provisions of this section, a
company shall present its financial statements in the Malawi
currency

(2) ‘'he Registrar may approve the presentation by a company of
its financial statements in a [orcign currency where the Registrar is
satisficd—

(a) that the company s principal operational activity duning Lhe
accounling year in question has been undertaken 1n that foreign
currency; and

() that the presentation of the financial statements in that
foreign currency provides a true and fair view of the company’s
affairs
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248. The board of a company that has, on the balance sheet date
of the company, one or more subsidiaries, shall, in addition to
complying with section 246, ensure that within six months after the
balance sheet datc, it prepares group financial statements.

249.—(1) Subject (o the other provisions of this section, the
group financial statementy shall present a true and fair view of the
state of aflairs of the proup at the balance sheet date and of its
profit or loss and cash flows for the accounting period

(2) Except in the case of private companies the group financial
statcments shall—

(a) be preparcd in accordance with [FRS; and

(b} comply with any requirement which applies 10 the group’s
linancial stalements under any other enactment,

{3) The group financial statements of a private company shall
comply with any Orders made under this Act or any accounting
slandards issued by the prescribed body or authority, or with IFRS
or the IT'RS for SME’s.

{(4) Where a subsidiary becomes a subsidiary of a company
during the accounting peried to which the group [inancial
statements relate, the consolidaled profit and loss statcmeni shall
relale to the profit or loss of the subsidiary for each part of that
accounting period during which it was a subsidiary, and not to any
other part of that accounting period

250. A member of, or holder of debentures of, a public
company is entitled Lo be provided, on demand and without charge.
with a copy of the company’s last financial statements together with
any directors’ report and auditor’s report on those financial
stateinents

Division IV Filing of Annual Repori and Accounts jor
Companies than Private Companies

251.—(1) For the purposes of this Division, the annual report and
accounts shall comprise a direclors’ report, the financial slatements
and the auditor’s report

(2) Subject to subsections (3) and (4), the Board of every
company shall, within six months afier the balance sheel date of the
caompany, prepare an annual report and accounts.

(3} The sharcholders of a private company may resolve by
unanimous resclution that this section shall not apply Io the
company.
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{4) This section docs not apply to a one person company.

252, (1) A dircctors’ report is required for all public companies. Contents of
It shall be in writing and be dated and, subject to subsection (3) shall “ectors
sel out— epo

(a) so far as the board reasonably believes is material for the
shareholders to have an apprecialion of the stale of the company’s
affairs and is not harmful to the business of the corupany or of any
ofl its snbsidiaries, any change during the accounting period in—

(i) the nature of the business of the company or any of its
subsididancs, or

(i) the classcs of business in which the company has an
interest, whether as a sharcholder of another company or
otherwisc; and

(h)—(i} the names of the persons who, al any time during the
financial year, were dircctors of the company;

(it) particulars of cntrics in the register of interests made
during the accounting period:

(it) with respect to the accounting period, the amounl! which
represents Lhe Lotal of the remuneration and benefits received,
or due and receivable, from the company by—

(¢a) executive directors of the company cngaged in the
full-time or parl-time employment of the company,
including all bonuses and commissions receivable by them
as cmployees; and

(hb) in a separate statement. non-executive directors of
the company;

(iv) in the casc of a holding company, with respect to the
accounting period, the amouni which represents the lotal of the
remuneration and benefits reccived, or due and receivable,
from the parent company and fram its subsidiaries by—

(aa) executive directors of the parent company cngaged
in the full-time or part-time employment of thc holding
company, including all bonuses and commission receivable
by them as cmplovees; and

(hh) In a separate statement, non-executive direciors of
the holding company;

(c) state the total amount of donations made by the company
and any subsidiary during the accounting period;

(&) statc the amounts pavable by the company 10 the person ar
firm holding office as auditor of the company as audit fces and,
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as a scparate ilem, fees payable by the company for other
scrvices provided by that person or fim; and

(e) be signed on behalf of the board by two directors of the
company of, where the company has only one director, by that
director.

(2) The information to be disclosed under subsection (1) (&) shall
be—

(@) the term of the director’s serviee conlracl with its date of
expiry;
(h) any notice period for terminatton of the contract;

(¢} particulars of any provisions for predetermined
compensation on terminafion exceeding one year’s salary and
of any benelits including benefits in kind.

(3) A company that is required to include group financial
stalements in ils annual report shall include, in relation to each of its
subsidiaries, the information specified in paragraphs () to (e) of
subsection {1).

253.__(1) Subject to subscction (2), the Board of a company shall
cause a copy of the annunal repor and accounts 1o be sent lo every
sharcholder of the company not less than 14 days belore the date
fixed for holding the annual meeting of the shareholders and such
delivery may be made by electromic means.

(2} The board of a company shall not be required 1o send an
annual report and accounts to a shareholder where——

(@2} the sharcholder has given nolice in writing to the company
waiving the right to be sent a copy of lhe annual report and
accounts or copies of annual reports and accounts of the
company generally; and

(5) the shareholder has not revoked Lhat notice

254, Subject to the constitution of a company, the failure to
send an annual report and accounts, notice, or other documents to a
sharchulder in accordance with this Act shall not affect the valudity
of proceedings al a meeting of the shareholders of the company
where the failure to do so was accidental.

255. Ewvery company, other than a private company, shall
ensure thal, within 28 days alter the annual report and accounts ol
the company and of the group are required to be signed,
the annual repord and accounts arc filed with the Registrar.
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Division V—Annual Return

256. (1) Subject to subsection (3), every company shall, once in
gvery year, file with the Registrar for registralion an annual retumn
which may be in electronic form.

(2} Subject to subsection (3), the annual return shall be
completed and filed with the Regisirar within 28 days of the date of
the annual meeting of the company.

[3) A company which keeps a branch register outside Malawi
shall comply with the requirements of subsection (2) within eight
weeks after the dites referred tw in subscetion (2).

(4) The annual return shall be signed by a director or secretary.

(5] The annaal retumn shall contain the mformation set out m the
regulations save that whiere the matters required o be stated are
cach cose unchanged from the last preceding ammual retum, the
cumpany ity present a “MNo change return™ in which it is certified
by aliveciin i secrefary of the corpany thut there is no change
with respeat 10 ooy of the matters gtated from the last preceding
annual retumn.

(6} A company may not make an annual return in the calendar
year of 1ts incorpofation.

(7) A public company which—
{2) has more than five hundred members; and

{h) provides reasonable accommaodation and facihilics at a
place approved by the Registrur for persins o inspect nnd take a
list of its members and padticulars of shares transfermed,

shall not. unjess the Registrar otherwise dirccts, be required to
include a list of members with the annual retum where a certificale
by the secretary is included thal the company is of a kind to which
this subseclion applies.

PART XI—PuUBLIC OFFERINGS OF SECURITIES

157, All public offers of securitics shall be made in accordance
with the Securities Act, 2010.

258. An offer or invitation lo make an offer of sccuritics 10 the
public shall be construed as including—

{«) offering sccurities to a section of the public, however

selected, whether selected as clients, employees, or a purchaser of

Annual rerurn
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goods from the offeror or a promoter of the securities, or heing
the holder of securities previously issued by the issuer or
promoter of the securities;

(b) offering the sccuritics to individual members of the public
selected at random; or

(¢} olfermg the secunitics to o person if the person becamie
known 10 the offeror as o result of an sdvertisement made by or
on behalfl of the offeror. or that way intended or ikely W result
in the public secking further information or advice about an
investment opportunity or services

General duty 259. An offer or invitation to make an offer of securities or

ofdisclosure — debentures shall be construed as a prvate offer if
10 @ prospecius

(a) an offer of securitics where the amount subscribed for the
securitics by each person to whom the sceuritics are offered is not
more than the prevailing limit as established by the Registrar of
Finaneral Institutions,

() an offer of sceurities which is restricted to persons who are
dircelurs or executive officers of the company making the offer
or are close relatives or bhusincss partners or close business
associates ol such dircctor or executive officer:

(¢) an offer of securities which is restricted to persons referred
to in paragraph (a) and to a body corporate in which an executive
officer or a closc relative or business partner or associate of the
kind referred to in paragraph (b) have a controlling interest:

(d) an offer of securities where no consideration is paid or
provided in respect of the tssuc or ullotment of the securities;

{¢) an offer Io enter inlo an underwritiny agreement;

{f) an 1ssuc or allotment of secunities to not more than one
hurdred persons who are professienal mvestors or cxperienced
inveslors as may be defined b the Registrar of Financial
[nstitutions where the securitics are allotted as a result of an
invitation or olfer made personally to thal person or those
persons; or

(g) an offer made lo acquire all of the shares in a company
which provides ownership of thc whole of the assets and
undertaking of'a busincss enterprise or to acquire the whole of the
undertaking and assets of a partnership or trust and which offer is
capable of acceptance by and restricted (0 nol more than ten
persons and each person has reasonably available to him or her
the financizal and other information needed by that person to make
a rcasonably informed investment decision.
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260. {1} A prospectus shall comaum all such necessary
mformation as investors and ther professional advisers wonald
reasonably reguire, nnd reasonably expect 1o find there, for the
purpose of making an informed assessment of —

(a) the ussets and liabilities, financial position. profits and
losses, and prospects of the issuer of the securities; and

(b} the rights awtaching to the securties, and “‘nccessary
information” means information which a person considering
acquiring the sccurities of the kind in question would be likely to
need in order not to be misled about any material facts which it is
cssentiaf for him to know o make an informed asscssment.

(2} The prospectus shall contain information or documents as
may be necessary in respect of—

(a) the terms of the offer including, the identity of any
underwriter and the method of the ofter,

(b) information about the busincss and operations of the issucr;

(¢) the identity of directors, scnior management, promoters and
auchilors;

() capitalisation and indcbledness of the issuer;

(e risk factors;

(f) securitics markel data regarding any trading history of the
issuer’s sharcs;

(g) usc of the procecds of the olfer;

() details of pending litigation,

(/) management discussion and apalysis of the financial
condition and resilts of the company’s business operations;

(/) a forecast of estimated profit or loss for the ycar ending
immediately before the datc of the praspectus and the yecur
ending immediately afler the datc of the prospectus;

{k} a certificate from the issuer’s auditor stating any changes
directors and auditors dunng the last three vears, indicating the
reasons for any changes; and

(1} audited financial statements for the years and periods @s
required by the Registrar of Financial Institutions.

(3) The prospectus shall be signed by the company's SUTOr
ranagement of persans performing similar functioms sccompanied
by a duly verified resolution of the board of diroctors, Any written
consent of an expert numed a3 having certified any part of the
prospecms or any document used n that consection must also be
deliversd 10 the Registrar of Financial Institutions.
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PARTXII—ARRANGEMENT, COMPROMISES AND RECONSTRUCTIONS;
MERGERS AND DIVISIONS AND TAKE-(}VERS

Division I_Arrangements, Compromises And Reconstructions

Interpretation 261.—In this Division, unless the context otherwise requires—
in this Dnazion .
“arrangement” includes a rcorganisation of the share capital of

the company by the consolidation of shares of different classes or
by the division of shares into shares of different classes or by both
those methods;

“company™ includes a foreign company registered under
Part XV,
“compromise” means 4 compromisc between a company and
its creditors, including a compromisc—
(a) cancelling all or part of a debt of the company; or
(&) varying the righls of its creditors or the lerms of a debt;
or
(c) relating to an alteration of a company’s constitution that
affects the likelihood of the company being able o pay a debt,
“creditor” includes—
(@) a persun who, in a liguidation, would be entitled to
claim (hat a debt is owing to that person by the company,
and

(b) a secured creditor;
“merger” means where fvo or more companies amalpamate

and conlinue as one company, which may be one of the
amalgamating companies, or may bc a new company.

Puwer Lo 262. (1) Where a compromisc or arrangement is proposed
LAy between a company and its creditors or any class of them or
COMPromise

lothe courr PEtween the company and ils members or any class of them, the

actMo . of proposed compromise shall be subject to the Insolvency Act, 2013

o0 and the Court may, on the application of the company or of any
creditor or member of the company, or. in the case of a company
being wound up, of the liquidator, order a meeting of the creditors
or class of creditors, or of the members of the company or class of
members, as the case may be, in accordance with that Act,

(2) Where a compromise or arrangement proposed under
subsection (1} relates (o a public company, that proposed
compromise or arrangement is subject to the requirements of a stock

ActNe.200f  exchange icenscd wader the Sccurities Act, 2010
2010
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(3) I 2 majority in number rcpresenting 75 per cont n value of
the creditors or class of creditors, present and voting either in
person or by proxy at that mecling, sgree o mny COMIIOIMIAE Of
arrangement, the compromise or arrangement shall be hinding on all
ihe creditors or the class of creditors, or on the members or cluss of
members, as the casc may be, and also on the company

(4) Any order made under subscction (3} shall have no cffect
unii! a copy of the order has been delivercd to the Registrar for
registralion, and a copy of every such order shall be annexed to
every copy of the constitution of the company issued aficr the order
has been made.

(5) Upon the hearing by the Court of the application to sanction
the compromise or arrangement any member or creditor of the
company claiming to be affcecied thereby shall be entided (o he
represented and to object.

(G) The Courl may prescribe such tenns as it thinks fit as a
condition of its sanction mcluding a condition that any members
shall be given rights to require the company to purchase their shares
al a price fixed by a registered valucr under Part VIL

(7) If a company defaulls in complying with subsection (4), the
company and cvery officer of the company who is in default shall
be liable 10 a finc in accordance with the prevailing schedule of
penalties,

263.—(1) Where a mecting of cteditors or any class of creditors
or of members ur any class of members is summoned under scction
262 there shall—

() with every notice summoning the meeting which is scnt o
a creditor or member, be sent also a statement explaining the
cffect of the compromise or arrangement and in particular stating
any malerial inlerests of the directors of the company. whether
as direciors or as members or as creditors of the company or
otherwise, and the ctlect thereon of the compropuse or
arrangement. insofar as it is difTerent {rom the effect on the like
intcrests of other persons; and

{h) in cvery notice summoning the meeting which 15 given by
advertisemnent, be included cither such a statement as aforesaid or
a notification of the place at which and the manner in which
creditors or members entitled to attend the meeting may obtain
copies of such a statement

(2) Where the compromise or arrangement affects the rights of
debenture holders of the company, the statement shall give the like

Intormalion
as lo
COMAromIses:
with creditors
and members
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explanalion as respects the debenture holders of the company or any
trustees of any instrument for securing the issue of the debenturcs as
it is required lo give as respects the company’s directors.

{3) Where a notice given by advertisement includes a notification
that copies of a statemcnl explaining the effect of the compromise
or arrangement proposed can be cobtained by creditors or members
entitled (o attend the meeting, every such creditor or member shall,
on making application in the manner indicated by the notice be
furnished by the company frec of charge with a copy of the
statement.

(4) Wherc a company makes default in complying with any
requirement of this section, the company and every officer of the
company who 15 in default shall be liablc to a fine in accordance
with the prevailing schedule of penalties; and for the purpose of this
subsection any liquidator of the company and any trustee of an
instrument for securing the issue of debentures of the company shall
be deemed to be an ofticer of the company

{5) A person shall nol be liable under subsection (4) if thar person
shows that the default was due to the refusal of any other person Lo
supply the necessary particulars as to his mterests,

(6} It shall be the duty of any director of the company and of any
trustee for debenture holders of the company to give notice to the
company of such matiers rclating to himse!f as may be necessary for
the purposcs of this section, and any person who makes default in
complying with this subsection shall be liable to 2 fine in
accordance with the prevailing schedulc of penalties.

264.— (1} Where an application 1s made to the Court under
section 262 for the sanctioning of a compromisc or arrangement
proposed and il 18 shown to the Courl that the compromise or
arrangement has been proposed for the purposes of or in connexion
with a scheme for the reconsiruction of any company or companies
or the amalgamation of any two or more companies, and that under
the scheme the whole or any part of the undertaking ur the property
ol any company concemed in the scheme (in this section referred to
as “a transferor company’’} is to be transferred to another company
(in this section referred to as “the transferee company™), the Court
may, either by the order sanctioning the compromise or arrangement
or by any subsequent order, make provision for all or any of the
following matters—

(a) the transfer to the transferee company of the whole or
any parl of the undertaking and of the property or
l1ability of any transferor company;




No. 15 Companies

(5) the allotting or appropriation by the tiransferec
company of any shares, debentures, policies or other like
interest in that company which under the compromise or
arrangemcnt are to be allotted or appropriated by that
company Lo or for any person;

{c) the continuation by or against the transferee
company of any legal procecdings pending by or againsl
any transferor company;

(d) the dissolution, without winding-up, of any
transferor company;

(¢} the provision to be made for any persons who,
within such time and in such manner as the Court directs,
dissent [rom the compromise or arrangement: and

(/) such incidental, consequential and supplemental
matters as are nccessary lo sccure that the recunstruction or
amalgamation shall be fully and effectively carricd out.

{2) Where an order under this seclion provides for the transfer of
property or liabilities, that property shall, by virtue of the order, be
transferred to and vest in, and those liabilities shall, by virluc of the
order, be transferred to and become the liabilities of, the transferee
company, and in the case of any property, if the order so directs, be
freed from any charge which i by virtue of the compromise or
arrangement Lo cease to have effect.

{4} Where an arder 13 made under this section, every company in
relation to which the order is made shall capuse o copy thereot o be
defivered to the Registrar for registration within 21 dayvs afler the
nuking of the order, and iT defaull 15 made in compsty g with this
subsoction, the company and every officer of the company who is in
default shall be lable w o fine in sccordonce with the prevailing
schedule of penalties

(4) In this section the expression “property” includes property
nights and powcers of every description and the expression
“liabilies” includes duties of every description.

Division II__Mergers And Divisions

265.—(1) This Division shall apply where-—
(@) a compromise or arrangement Is propused between a
public company and
(1} 11s creditors or any class of them, or
(ii} its members or any class of them, for the purposes of; or
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in connection with, a scheme for the reconstruction of any
company or compznies of lhe amalgamation of any two or
MOre COMpAanies,

(b) the scheme invalves —
(i) a merger, or
(i1) a division, and
(e} the consideration for the tranater (or each of the wnslors)
envisaged is to bo shares m the framslieree company {oF one or
mare of the transferes companics) receivable by mombers of the
trinsleror compony {or transferor compames), with or withou
any cash payment to members

(2) In this Division—

(2) a “new company’ means 4 company formed for the
purposes o, or in conneclion with, the scheme: and

(b) an “existing company” means a cGmMpany uther than one
formed for the purposes of. or in connection with, the scheme.

(3) This Division shall not apply where the company in respect of
which the compromise or arrangement is proposed is being wound
up;

(4) The Court shall not sanction any compromise or arrangement

wnder Division 1 of this Part unless the requirements of this Division
have been complied with

266.—(1) The scheme involves a merger where under thc
scheme- -

() the undettaking, property and Uabilities of onc or more
public companies, including the company in respect of which the
cotpromise of wrmangement s proposed, are 1o be transferred to
anuther existing public company (@ “merger by absorption™); or

(b the undertnking, propery amd habilities of two or mare
public compames, including the company in 1espea of which the
comprinise pr arrangement is proposed, are 1o b tansferred 10
anew company, whether or not a public company, (a “‘merger by
formatian of a new company”).

(2) References in this Division lo “the merging companies” are-—

(a) in relation to a merger by absorption, to the transf{cror and
transferee companies;

(1) in relation to a merger by formation of a new company, to
the transfcror companies
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267.—(1) A draft of the proposed terms of the scheme shall be
drawn up and adopted by the direclors of the merging COMmpanies.

(2) The draft terms shall give particulars of at least the following
matlers—

() in respect of each transferor company and the transferce
company—
(i) its name,
(i1} the address of its registered office, and

(iii} whether it 1s a company limited by shares or 4 company
{imited by guaranice;

{h} the number of shares in the transferee company lo be
allotted 1o members of a transferor company for a given number
of their shares (the “share exchange ratio™) and the amount of any
cash payment;

(¢) the (erms rclaling to the allotment of shares in ihe
transferce company,

(d} the datc from which the holding of shares in the transferee
company will entitic the holders to participate in profits, and any
special conditions affecting that entitlement;

{(¢) thc date from which the transachions of a transfcror
company arc 1o be treated for accounting purposes as being thosc
of the ransferee company;

(f} amy nghts or resinctions ataching to shares of other
securitiey in the transferee compuny to be allotied under the
seheme 1o the holders of shares or vibier secunties in 4 transfero
company 1o which uny special fghts or reatrictaoens attach, or the
measurcs proposcd concerning them;

(g) any amount of benefit paid or given or intended to be paid
or given—
(i) to any of the experts referred to in scclion 271 the
cxpert’s repott, or
(i) to any director of a merging company, and the
consideration for the payment of benefit,

(3) The requirements in subscction (2) (&), (¢) and () shall be
subject to section 277 circumstances in which certain particulars are
not required.

268.— (1) The directors of cach of the merging companics shall
deliver a copy of the drafl terms to the Registrar.

Drafl lewms
of a merger

Mublicalon of
drafl terms
vl & merger
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(2) The Registrar shall publish in the Gazette notice of receipt by
him from that company of a copy of the draft terms.

(3} The notice shall be published at least 1 month beforc the datc
of any mecting of that company summoned for the purpose of
approving the scheme.

269.—(1) The scheme shall be approved by a majorily in
numbcr, representing 75 per cent in valuc, af cach class of members
of each of the merging companics, present and voting either in
person or by proxy at a mecling,

(2) This requircment shall be subject to section 279 with respect
to circumslances in which meetings of members arc not required.

27¢. - (1) The dircctors of cach of the merging companics shall
draw-up and adopt a report

(2) The report shal] consist of —
(a) the statement required by section 267; and
(b) msofar as that statement does not deal with the following
matters, & further statement—
(1) setting oul the legal and economic grounds for the draft
terms, and in particular for the share exchange ratio, and
(1) specifymny any special valuation difficulies

(3) The requirement in this section is subject to seclion 277 with
respect (o circumstances 1n which reports arc nol required.

271.—(1) An expert’s report shall be drawn up on behalf of cach
of the merging companics

(2) The report required shall be a witten report on the draft terms
to the members of the company.

{3) The Court may, on the joint application of all the merging
companies, approve Lhe appointment of a jomt expert to draw-up a
single report on behaif of all those companics, provided that where
no such appointment is made, there shall be a separate expert’s
report to the members of each merging company drawn up by a
separatc expert appointed on behalf of that company.

(4) The expert shall be a person who is cligible for appointment
as a statutory auditor.
(5) The expert’s report shall—

{a) indicate the method or methods used to arrive al the share
cxchange ratio;
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(b) give an opinion as to whether the method or methods used
are reasonable in all the circumstances of the case, indicate the
values arrived at using each such method and (if there is more
than one method) give an opinion on the relative importance
atribuied Lo such methods 1n armiving at the value decided on;

(¢) describe any special valuation difficulties that have arisen;

(d) state whether in the cxpert’s opinion the sharc cxchange
ratio is reasonable; and

(6) The expert {or each of thcm) shall have—

(@) the nght of access to all such documents of all the merging
companies; and

(b) the right to require from the companies’ officers all such
information, as he thinks necessary for the purposcs of making
his report.

(7) The requirement in this section shall be subject to section 277
with respect to circumstances in which reports are not required.

272.—(1) If the last annual accounts of any of thc merging
companies relate 1o a financial year ending more than 7 months
beforc the first moeling of the company summoned for the
purposes of approving the scheme, the directors of that company
shall prepare a supplementary accounling statemenl.

(2) The stalement shall consist of-—

(2} a balance sheel dealing with the state of affairs of the
company as at a date not more than three months before the dralt
terms were adopted by the directors; and

(b) where the company would be required to prepare group
accounts If that date were the last day of a (inancial vear, a
consolidated balance shect dealing with the state of affairs of the
company and the undertakings that would be included in such a
consolidation

(3) The requirements ol this Act as to the balance sheet forming part
of a company’s annual accounls, and the matters 1o be included in
notes to it, apply to the balance sheet required for an accounting
statement under this scction, with such modifications as are
necessary by rcason of its being prepared otherwise than as at the
last day of a financial year.

273.—(1) The members of each of the merging companics shall,
during the peniod specified below, be able——

(@) to inspect at the registered office of that company copies of
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the documents listed below relating to that company and every
other merging company; and

(h) to obtain copies of those documents or any par of them on
requesl frce of charge,

(2) The period referred to above is the period. -
{@) beginning ooe month before; and
() ending on the date of, the first meeting ol the members,

or any class of members, of the company for the purposes of
approving the scheme.

(3) The documents referred to above shall be——

() the draft terms;

(b) the directors’ explanatory report,

(c) the cxpert’s report,

() the company’s annual accounts and reports for the last three
financial years ending on or before the first meeting of the
members, or any class of members, of the company surimorned
for the purposes of approving the scheme; and

(¢) any supplemcniary accounting statement required by
section 272.

{4) Thie reguirements of subsection (3) (£) and (¢) shall be subyect
to section 277 with respect 1o circumstances in which reports are not
required.

274. In the case of a merger by formation of a new company,
the constitution of the transferee company, or a draft of them, musi
bc approved by ordinary resolution of the transferor company or, as
the case may be, each of the iransferor companics

275.—(1) The scheme shall provide that where any secunties of
a iransferor company other than shares, to which special rights are
attached are held by a person otherwise than as a member or
creditor of the company, thal person is to receive rights in the
transferee company of cquivalent value

(2) Subsection (1) shall not apply if—

(a) the holder has agreed otherwise; ot

(&) the holder is, or under Ihe scheme is to be, entitled to have
the secunties purchased by the transferce company on terms that
the Court considcrs reasonable
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276. The scheme shall not provide (or shares in the transferee No allotment
company 1o be allotted 10 a transferor company or its nominee in o s5res 10
respect of shares in the transferor company held by it, or S company or
nomince. its nominGs
In 4 merger

277.—{1) This section shall apply in the case of a merger by
absorption where all of the relevant securities of the transferor
company or, if there is more than one transferor company, of each
of them are held by or on behalf of the transfercc company.

(2) The draft terms of the scheme need not give the particulars
mentioned in section 267 {2) (6}, (c) or (d).

(3) The provisions of section 263 with respect to the explanatory
stalcmen! (o be circulaled or made available shall noi apply.

(4) The requirements of section 270 with respect to the directors’

explanatory report, and section 271 wilh respect to the cxpert’s
rcport. shall not apply

(5) The requircments of section 273 as to inspection of
documents so far as relating to any document required to be drawn
up under the provisions mentiencd in subsection (3) shall not apply.

(6) In this section, “rclevant securities”, In relation to a company,
means shares or other securities carrying the right to vote at
gencral meetings of the company.

278.—{1} This seclion shall apply in the casc of a merger by
absorption where 90 per cent or more of the relevant securities of
the transferor company. or, if there is more than one transferor
company, of cach of them, arc held by or on behalf of the
transferee company.

(2) It shall not be necessary for the scheme to be approved al a
meeting of the members, or any class of members, of the wansferce
company if the Court is satisfied that the {vllowing conditions have
been complied with—

(@) Condition (ne: The publication of nolice of receipt of
the draft terms by the Registrar took place in respect of the
transferec company at Icast onc month before the date of the first
mecting of members, or any class of members, of the transferor
company summoned for the purpose of agreeing lo the scheme

(#) Condition Two: The members of the transferee company
were able during the period beginning one month before, and
ending on, that date—
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(1) to inspect at lhe registered office of the (ransferee
company copies of the documents lisied in section 273 (3)
{a), (d) and (e) rclating to that company and the transleror
company (or, if there 1s morc than one transferor company,
ecach of them); and

(ii) to obtain copies of those documents or any parl of them
on request frec of charge

(c) Condition Three—

(i) one or morc members of the transferee company, who
together held not less than five per cent of the paid-up capital
of the company which camed the right to vote at general
mectings of the company (cxcluding any shares in the
company held as treasury shares) would have been able, during
that period, o require 2 meeting of each class of members to be
called for the purpose of deciding whether or not to agree Lo the
scheme; and

(i1) no such requirement was made

(3) In this section, “rclevant securitics”, in relation to a company,
means shares or other securities camrying the right ip votc at
gencral meetings of the company.

279.— (1) This scction applics m the case of 2 merger by
absorption where all of the relevant securitics of the transferor
company (or, if there is more than one transferor company, of each
of them) are held by or on behalf of the transferee company.

{2) It shall not be necessary for the scheme to be approved at a
meeting of the members, or any class of membery, of any of the
merging companies if the Court is satisfied that the following
condilions have been complied with—

(g} Condition One: Publication of notice of receipt of the draft
terms by the Registrar of the company took place in respect of all
the merging companics al leasl one month before the date of the
Couri’s order.

() Condition Two: Members of the transferee company werc
able during the period beginning one month before, and ending
on, that date—

(i) w inspect at the registered office of that company copies
of the documents listed in scction 273 relaling to that company
and the transferor company (or, if there is morc lhan one
transferor company, each of them); and

(ii) to oblain copies of those documents or any parl uf them
on request free of charge.
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(c) Condition Three—

(1) that onc or morc members of the transferce company,
who togcther held not less than five per cent of the paid-up
capilal of the company which camied the right to vote at
general meetings of the company (cxcluding any shares m the
company held as treasury shares) would have been able, dunng
that peried, to require a meeling of each class of members to be
called for 1he purpose of deciding whether or not to agree to the
scheme; and

(11} no such requirement was made.

(3} In this section, “relevant securities”, in relation to a company,

means shares or other sccuritics camying the rnighl to volc at
general meetings of the company.

280. In the case of any merger by absorption, it is not

necessary for the scheme to be approved by the members of the
transferec company il the Court is saisfied that the following
conditions have been complied with—

(@) Condition Onre; Publication of notice of receipl of the draft

terms by the Registrar took place in respect of that company at
least one month before the date of the first meeting of members,
or any class of members, of the transferor company or, if there is
morc than one transferor company, any of them, summoned for
the purposes of agreeing to the scheme.

(b) Condition Two  Members of that company were able

during the petiod beginning one month before, and ending en, the
date of any such meeting

(1) 1o inspeci at the registercd office of that company copies
of the documents specified in section 273 (3) relating Lo that
campany and the wansferor company, or, if therc is more than
one transfcror company, cach of them, and

(ii) 1o obtain copies of those documenis or any part of them
on request frec of charge.

(c) Candition Three: that

(i) one or more members of that company, who together
held not less than five per cent of the paid-up capital of the
company which carried the right Lo vote at general meetings of
the company (excluding any sharcs in the company held as
treasury shares) would have been able, during that period, (o
require a meeting of cach class of members to be called for the
purpose of dectding whether or not to agrec to the scheme; and

{ii) no such requirerment was madc
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Division HL_Mergers and Divisions for Public and Private
Companies

281.—(1) The scheme shall involve a division wheie under the
scheme the undertaking, property and liabilities of the company in
respect of which the compromise or arrangement is proposed are 1o
be divided among and transferred to two or more companies each of
which is erther—

(@) an existing public company; or
{b) a new company, whether or not a public company.

{2} References in this Division to the companies involved in the
division are o the transleror company and any existing transferee
companics.

282, (1) A draft of the proposed terms of the scheme shall be
drawn up and adopted by the directors of cach of the companies
involved in the division

2) The draft terms shall give particulars of at lcast the following
mafters—

(a} n respect of the transferor company and each transferee
company—-

(1) its name;

(11) the address of 11y registered office; and

(111) whether 1t 15 a company limited by sharcs or a company
limited by guaraniee,

(&) the number of sharcs 1n a transferee company to be allatted
to members of the transferor company for a given number of their
shares (the “share exchange matio”) and the amount of any cash
payment;

{c) the terms relating to the allotment of shares in a transfcree
company;

(d) the date from which the holding of shares in a transferee
company will entitle the holders to participate in profits, and any
special conditions affecting that entitlement;

{e) the date from which the transactions of the wansferor
company are to be treated fur accounting purposes as being those
of a transferee company;

(/) any nghts or restrictions atflaching lo shares or other
securities in a transferee company to be allotted under the scheme
lo the holders of shares or other securitiss in the transferor
company o which any special righls or restrictions attach, or the
measures proposed concerning them;
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() any amount of benefit paid or piven or intended to be paid
or given—
(i) to any of the experts referred to in section 286 the
experl’s report, or
(i1) to any director of @ company involved in the division,
and the consideration for the payment of benefit.

(3) The draft terms shall further—

(2) give particulars of the property and liabilities 10 be
transferred. to the extent that these are known to the transferor
company, and their allocation among the transferee COIMpanics;

() make provision for the allocation among and transfer to the
wansferee companics of any other property and liabihties that the
wansferor company has acquired or may subsequently acquire;
and

(c) specily the allocation to members of the transleror
company of shures m the transferec companies and the criferia
upon which thut allocation 1s based.

283.(1) The directors of each company involved in the division
shall deliver a copy of the draft terms to the Registrar

(2) The Registrar shall publish in the Gazette notice of receipl by
him from that company of a copy of ihe draft terms.

(3) That notice shall be published al lcast 1 month beforc the date
of any meeting of that company summoned for the purposes of
approving the scheme.

(4) The requirements in this seclion shall subject t section 296

284.— (1) The compromise of armmgernt ahiall be approved by
a majority in number, representing 75 per cent in vahie, of each
class of members of each of the companies invalved m the division,
present and voting cither in person or by proxy at a mecting

(2) requirement in suhsection (1} shall be subject to scctions 293
and 294 as to the circumstances in which a mecting of members is
not requircd.

285._ (1) The dircctors of the transferor and cach existing
trans{eree company shall draw up and adopt a report

(2) The repart shall consist of —

(a) the satement required by section 263 as 1o the explaining
the effect of the compromise or arrangement; and
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(h) insofar as the statement does not deal with the following
matters, a (urther stalement—

(1) setting oul the legal and cconomic grounds for the draft
(erms, and in particular for the share exchange ratio and for
the critetia on which the allocation to the members of the
transferor company of shares in the transferee companijes was
based; and

(11) specifyiny any special valuation difficulties.

(3) The report shall further state—

(a) whether a report has been made to any transferee company
in relation to any valuation of non-cash consideration for shares;
and

(f) if so, whether that report has been delivered 1o the Registrar
of companics.

(4) Thc requirement in this section shall be subjsct to section 2935
as 10 an agreement to dispense with reports.

Expe’sreport 286.—(1) An expert’s report shall be drawn up on behalf of each
ina division  eompany involved in a division

{2) The report required under subscction (1) shall be a written
report on the draft terms to the members of the company.

(3) The Court may, on the jeint application of the companies
involved in the division. approve the appointment of a joint cxperl
o draw up # single report on behall of all those companies. If no
such appointment is made. there shall be a separate expert’s report
(¢ the members of each company involved in the division drawn up
by a separate expert appointed on behalf of that company.

(4) The expert shall be a person who is eligible for appoiniment
as a statulory auditor.
(5) The expert’s report shall —

(@) indicate the method or methods used to arrive at the share
exchange ratio,

(b) give an opinion as (o whether the method or methods used
are reasonable in all the circumstances of the casc, indicate the
values arrived at using each such method and, if there is more
thar one method, give an opinion on the relative importance
atiributed to such methods in armiving at the value decided on;

{c) describe any special valuation difficulties that have arisen;

(d) stalc whether in the expert’s opinion the share exchange
ratio 15 reasonable; and
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(6) The cxpert or each of them has—

{a) the right of access to all such documents of the companies
involved in (he division; and

(b) the right to require from the companies’ officers all such
information, as he thinks necessary for the purposes of making
his reporl.

(7) The requircment in this section shall be subject to scction 295
an agreemept to dispense with reports.

287._ (1) If the last annual accounts of a company involved in
the division relalc to a financial ycar ending more than 7 months
before the first meeting of the company summoncd for the
purposes of approving the scheme, the directors of that company
must prepare a supplementary accounting statement.

(2) That statcment shall consist of—

() a balance sheet dealing with the state of affairs of the
company as al a date not more than three months before the draft
terms were adopted by the directors; and

(¥} where the company would be required to prcpare group
accounts if that datc were the last day of a financial vear, a
consolidated balance sheet dealing with the state of affairs of the
company and the undertakings that would be included in such a
consolidation.

(3) The requircments of this Act as to the balance sheet forming
par of a company’s annual accounts, and the matiers to be included
1n notes to it, apply to the balance sheet required for an accounting
statement under this section, with such modifications as are
necessary by reason of its being prepared otherwisc than as at the
last day of a financial year

(4) The requirement in this section shall be subject (o section 296
as to an agreement to dispense with rcports

288.{1) The members of each company involved in the division
shall be entitled be able, during the period specified below—

(a) to inspect at the registered office of that company copies of
the documents listed below relating to that company and every
other company involved in the division; and

(») 10 obtain copies of thosc documents or any part of them on
request free of charge
(2) The period referrcd to above is the period—

(@) beginning 1 month before, and
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(b} ending on the date of, the first meeting of the members,
or any class of members, of the company for the purposcs of
approving the scheme

(3) The documents referred to above are—
(o) the draft terms;
(6) the directors’ explanatory report;
(¢) the expert’s report;

(&) the company’s annual accounts and reports for the last three
financial years endmg on or before the first meeting of the
members, or any class of members, of the campany summoned
for the purposes of approving the scheme; and

(e} any supplementary accounting statemenl required by
section 287

(4) The requircments in subscclion (3) (6), (¢} and () are subject
lo section 295 and agreement Lo dispense with reports and section
296 ithe powcr of the Court te cxclude certamn requirements.

289. (1) The direciors of the transferor company shall report—

{2) to every meeting of the members. or any class of members,
of that company surmmoncd for the purpose of agreeing to (he
scheme; and

{(h) to the dircctors of each existing transferce company, any
material changes in the properly and liabilities of the transferor
company between the date when the draft terms were adopted and
the date of the meeting in question.

(2) The directors of each e¢xisting transferee company shall, in
arn——

{a) report those matters to cvery meeting of the members, or
any class of members, of that company summoned for the
purpose of agreeing lo the scheme; or

() send a reporl of those matlers 10 cvery member cnlitled to
receive notice of such a4 meeung,

(3} The requirement 1n this section shall be subject to scction 295
as to an agreement to dispense wilh reports.

290. The constitution of every new transferee company, or a
drali of them, shall be approved by ordinary resolution of the
iransferor company.
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291._(1) The scheme shall provide that
the transferor company other than shares to which special rights arc
attached arc held by a person otherwise than as a member
or creditor of the company, that person shall to receive rights in 2
transferce company of cquivalent value.

(2) Subsection {1) shall nui apply 1f—
(@} the holder has agreed otherwisc: or

(b) the holder is, or under the scheme 1s to be, entitled to have
the sccurities purchased by a transferce company on terms that
the Courl considers rcasonable.

292, The scheme shall not provide for sharcs in a transleree
company to be allotted to the transferor company ofr its nominee in
respect of sharcs in the transferor company held by 1 or its
nomnce.

293, {17 Tius section shall apply in the cine of a divison where
all of (he shires or other secwrities of the ansieror company
carrying the rght to vote &t peneral mectings of the company are
held by or-on behalf of one or more exisling URnsieres LmMpames

(2) 1t shall not be
meeling of the membiers, or any ©
company if the Cowrt i satisfied thal the follawin
been complied with.

necessary for the suhicme o be approved by a
luss of members, of the transicror
¢ conditions have

(3) Condition One: Publicauon of notice of receipt of the drafl
terms by the Registrar look place In respecl of all the companics
involved in the division at least one month before the dale of the
Court's order

(4) Condition Two: Members of every cumpany involved In the
division were able during the period beginmng one month hefore,
and ending on, thai datc—

(@) 1o mspect at the registered office of their company cOPIEs
af the documents listed in section 288 (3) reluting 1o Every
company involved in the division; and

(b) to obtain cupics of those decuments or any part of them on
request free of charge.

(5) Condition Threc: is thai—

(«) one or more members of the transferor company, who
together held not less than five per cent of the stated capital of the
company (excluding any shares in the company held as reasury
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shares] would have been able, during that period, to require a
meeting of each class of members w be called for the putpose of
deviding whether ar not 1o agree to the scheme; and

(6) no such requirement was made

(6) Condition Four: The directors of the transferor company have
senl-—

{a) to every member who would have been entitled to reccive
notice of a meeting to agree to the scheme (had any such meeting
been called): and

(51 to the duectors of every existing transferec company, a
report of any material change i the property and liabilities of
the trunsforor company between the date when the terms were
mdopted by the directors and the dale one menth befors the dute
of the Cowr's vrder

294 —(1) In the case of a division, it is not necessary for the
scheme to be approved by the members of a trunsferce catmpany
tf the Courl is satisfied that the following ¢onditions have been
complicd with in relation 1o that CONTIpULTY

(2) Conditinm (One: Publication of notice of recerpt of the draft
lermis hy the registrar took place in respect of tha company wl beast
vono month before the date of the G megting of members of the
trinsternr company summoncd for the purposes of dgreeing to the
scheme

(3) Condrtron Tivo: Members of that company were able during
the period beginning one month before, and ending on, that date

(a) to wspect @1 the regesterad office of that COmpany copies
of the documenis specificd m section 288 {3) relating io that
company and every wther comgany involved in the division; and

{#) o obtain copies of those documents or any part of them on
request free of charge,

(4) Condition Three: that_—

(a] une or more members of that company, who together leld
nol less than five per cent of the statod capital of the company
which camied the right 1o vote ut generul meetings of the
comipany, excluding any shares in the company bield as tredisury
shares, would have been able, during that period, 1o regUIr o
meetng of coch class of members 1o be called for the purpose of
decuding whether or not to sgree (o the scheme: and

(&) no such requirement was made
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(5) Condilions One and Two shall be subject to sectiop 296 as to
the power of the Court to exclude certain requirements

295, i)y If all members holding shares m and all persons
holding other securities of, the companiss involved n the division,
being shares or securities that carry o right o vote in general
mectings of the compuny In question, so agree, the followmg
requirements. sel out in subsection (2) shall not apply

(2) The requirements that may be dispensed with under this
scetion are the reguirements of 285, 286, 287, 289 and 288 so far as
relating tw any document required to be drawn up under
sections 283, 286 and 287, and section 289

(3) For the purposes of this section—

{a) the members, or holders of other securities, of a company;
and

(b) whether shares or other sccurilics carry a right to vote in
general meelings of the company,

shall be delermined as at the date of the application to the Court
under scction 296

296.—(1) In the case of a division, the Court may by order, dircct
that —

(@) in relation o any company involved in the division, the
requircments of scction 283 and section 288; and

(/) ins relation to an existing tronsferve company, section 294
relating W circumstances w1 which mecting of members of
triisfires Company e Dok :|."|.|IJJI'|:|.|_ shall have effect with 1he
omission of conditions one and two specified m that secoon, if
the Court is satisfied that the following conditions will be
fulfilled in relation to that company—

(A) Condition One: Members of thal company will have
received, or will have becn able to obtain free of charge, vopies
of the documents listed in section 288 —

{i) in time to examine them before (he datc of the first
meeting of thc members, or any class of members, of that
company summoned for the purposes of agreeing lo the
scheme; or

(i) in the case of an existing transferec company wherc in
the circumstances described in section 294 no meeting is
held, in time to require a meeling as menitioned in subsection
(4) of that section.
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(B) Condition Two: Creditors of that company will have
received or will have been able to obtain free of charge copics
of the drali terms in lime to examine (hem—

(1) before the date of the first meeting of the members, or
any class of members, of the company summoned for the
purposes of agreeing lo the schemne; or

(ii) in the circumstances mentioncd in subsection (2) (5),
at the same (ime as the members of the company.

{(Cy Condition Three: No prejudice would be caused to the
members or credilors of the transferor company or any
transferee company by making the order in question

Part IV _ _The Take-Chver Panel

The lake-uver 297.—(1) The Minister may, by regulation, establish a body
Pancl known as the Panel on Takeovers and Mergers (“the Panel™ which
Is ta have the functions conferred on it by or under this Part

(2) The Panel may do anything thal 1t considers necessary or
expedient for the purposes of. or in connection with, its functions

(3) The "ancl may make arranpements for any of its funclions to
be discharged by
{a) a comnmitice or subcommittee of the Panel; or

{b) an officer or member of staff of the Panel, or a person
acting as such,

Pancl rules 298.— (1) The Minister may make rules for the Panel—

(@} for or in connection with the regulation of—

(1) takeover bids:

(ii) merger transactions; and

(11} transactions not falling within subparagraph (i) or (i1))
that have or may have, directly or indirectly, an effect on the
owncrship or control of companies;

(b) for or in conncction with the regulation of things done in
consequence ol, or otherwise m relation to, any such hid oy
transaction;

(¢) about cases where .

(1) any such bid or transaction is, or has been, contemplated
or apprehended; or

(11) an announcement is made denying that any such bid or
transaction is intended.,




Neo. 15 Companies

167

{2) The rules may—
{a) make differcnt provision for different purposes;
() make provision subject to exceptions or exemptions,

(¢) conlain incidental, supplememal, conscquential or
iransitional provision;

(d) authorize the Panel to dispense with or modify the
application of rules in particular cases and by rcference to any
Circumstances

{3) The rules made by virtue of paragraph (d) shall require the
Panel Lo give reasons for acting 4= mentioned in that paragraph.

(4) The rules may contain provision conferring power on the
Panel to imposc sanctions on a persop who—

(a) acts in breach of rules, or

(b) fails to comply with a direction given by virtue of section
300

(5) The rulcs may provide for [ces or charges to be payable to the
Panel fur the purpose ol mecting any part of ils expenses.

(6} The rules shalt be made available to the public, with or
without payment, in whatever way the Panel! thinks appropnate,

(7) A person shall not Lo be taken to have contravened a rule if he
shows thal at the time of (be alleged contravention, the text of the
rule had not been made available as required by subsection (0).

(%) The Panel may promulgate or adopt a code of practice on the
conduct of take overs and mergers

299, (1} The Panel may give rulings on the interpretation,
application or effcct of the rules.

(2) To the cxlent and in the circumstances specified in the rules,
and subject to any review or appeal, o ruling shall have binding
effect.

300. Rules may contain provision conferring power on the
Pane! to give any direction that appears 1o the Panel to be nccessary
in order—

(a) Lo restrain a person [rom acting or continuing to act in
breach of rules;

(b) to restrain a person from doing or continumg lo do 3
particular thing, pending determination of whether that or any
other conduct of his is or would be a breach of rules,

{¢) otherwise to securc compliance with rules

Pancl rulings

Ditectuons
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301.—(1) The Panel may by nolice in wriling require a person—
{a) to producc any documents that are specified or described in
the natice;

(b} o provide, in the form and manner specificd in the notice,
such information as may be specificd or described in the nolice.

(2) A requirement under subsection (1} shall be complied with—
(a) at a place speeified in the notice; and
(b} before the end of such reasonable period as may be so
specified.

{3) This scction shall apply only to documents and information
reasonably required in connection with the cxercise by the Panel of
its functions.

(4) The Pancl may require—
{@) any documeni produced (o be authenticated; or

(h) any information provided whether in a document or
otherwise to be verified, in such manner as it may rcasonably
require.

(5) The Pancl may authorize a person 1o exercise any of its
powers under this scction,

(6) A person exercising a power by virtue of subsection (5) shall,
i required to do so, produce evidence of his authority to excreisc the
power.

(7) The production of a document in pursuance of this section
shall not affect any licn that a person has on the document.

8) The Panel may take copies of or extracts from a document
. } - p -
produced in pursuance of this section

(9 A reference 1n this scotion 1o the produciion of a document
includes a reference 1o the production of—-

() a hard copy of information recorded otherwise than in hard
copy form; or

(6) information in a form from which 2 hard copy can be
readily oblained.

(10) A person is not required by this scction to disclose
documents or information in respeet of which a claim to legal
professional privilege could be maintained in legal proceedings.
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302..--(1) This section shall apply to information—
(@) rclaling to the privale affairs of an individual; or

(k) relating to any particular business, that 18 provided o the
Panel in connection with the exercise of its functions.

(2) No such information may, during the lifetime of the
individual or so long as the business continues to be carried on, be
disclosed without the consent of that individual or (as the case may
be) the person for the time being carrving on thal business

(3} Subscction (2) shall not apply to any disclosure of information
thatr—

{a) is madc for the purpose of facilitating the carrying oul by
the Pancl of any of its funclions; or

{h) such informalion as the Mimister may by regulation permit
as likely to facilitate the exercise ol a function of a public nature;
or have the cffect of permitting disclosures to be made to a body
other than one that exercises tunctions of a public nature in a
country outside Malawi;

{(4) Subsection (2) shall not apply to—

{a) the disclosure by 1the Registrar under this Acl, Registrar
of Financial Institutions, or a licensed stock cxchange, of
information disclosed to it by the Panel tn reliance of subsection
(3%

(b) the disclosure of such information by anyone who has
obtained it direclly or indirectly from an authority within
subscetion (4) (a); or

(¢) any othcr person or body that excrecises functions of a
public nature, under legislation in a country other than Malawi
that are similar lo the Panel’s functions or those of the Registrar
and of the Registrar of Financial Inslitutions

(5) This section shall not prohibit the disclosure of information 1f
the information is or has been available to the public from any other
source.

303. (1) Any person who discloses information in contraveniion
of section 302 commits an offence, unless—

{2} he did nol know, and had no reason to suspect, that the
information had been provided as mentioned in section 302; or

(h) he ook all reasonable steps and exercised all due diligence
to avoid the commission of the offence.
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(2) A person convicted of an offence under this section shall be
liable to imprisonment for 2 years and a fine as shall be determined
by the Court Laking into account the gravity of the offence.

Panel’s duty ol 304.—(1} The Panel shall take such sieps as it considers
cooperation  appropriate to co-operate with—
(a) the Registrar, the Registrar of Financial Institutions, and a
licensed stock exchange,

(b) any other person or body that excrcises functivns of a
public nature, under legislation in any couniry outside Malawi
that appear to the Panel 1o e similar to its awn fimstions or those
under paragraph (a).

(2) Cooperation may include the sharing of information that the
Panel is not prevented from disclosing.

Appeals 305. An appeal against the decision of the Panel shall lie to the
Court.
Failure 10 306.—(1) This section shall apply where a takeover bid is made

comply with  for a company thal is publicly traded on a licensed exchange in

rules about bid :
documentation Malawi.

(2) Where an offer document published in respect of the bid dues
not comply with offer document rules, an oflcnce Is committed
by —

() the person making the bid; and

{#) where the person making the bid is a body of persons, any
director, officer or member of that body who caused the
document to be published

{1) A person shall be i contravention of subsection (2) only if—

(@) he knew that the olfer document did not comply, or was
reckless as to whether it complied; and

(k) he failed to take alf reasonable sieps to secure that it did
comply.

(4) Where a resporise document published in respect of the lmd
does not comply with response document rules, by any director or
other officer of the company referred to in subsection (1) who—

{a) knew (hat the response document did not comply, or was
reckless as to whether it complicd; and

(b) failed to lake all teasonable sieps to securc that it did
comply shall have contravened subscction (2) .
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(5) Where there is a contravention of subscction (2) (b) or (4) by
a company or olher body corporale (“the relevant body™)—

(a) subsection (2) (b) has effect as if the re {erence to a direclor,
officer or member of the person making the bid included a
reference to a dircetor, officer or member of the relevant body;

(b} subsection (4) has cffect as if the reference to a dircctor
or other officer of the company referred to in subsection (1)
included a reference o a director, officer or member of the
relevant body

() A person who conlravenes the requirements of this section
shall be liable to a finc in accordance with the prevailing schedule
of penalties

307. The Panel shall be capable of—
() bringing proceedings under this Division in ils own name;
() bonging or defending any other proceedings in ity own
narme.
308. 1f, on the application of the Panel, the Court is satished—

(@) thal there is a reasonable likelihood that 2 person will
conlravene a rule-bascd requircment; or

(b) that a person has contravened a rule-based requirement or a
disclosure requircment,

the Court may make any order it thinks fil to secure compliance
with the requircment.

309.— (1) Neither the Panel, nor any person within subsection
(2), is to be liable in damages for anything done or omitted 10 be
done in, or in connection with, the discharge or purported discharge
of the Panel’s functions.

(2) A person 15 within this subsection if—

() he is or is acting as, a member, officer or member of staff
of the Panel; or
(b) he is a person authorized under section 298

(3} Subsection (1) does not apply if the act or omission is shown
to have becn in bad faith.

310. A statement made by a person in response Lo

(a) a requircment under scction 301 (1); or

{b} an order made by the Court under section 308 lo secure
compliance with such a requirement may not be usced against him
in criminial proceedings in which he is charged with an offence to
which 1his subsection applies
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Dwision V—Take Over Offers
311.—(1) For the purposcs of this Part, an offer to acquire sharcs
in a company is a “takcover otler” if the conditions sel out in
subsections (2) and (3) are satisfied in relation to the offer.
(2) The first condition is that it is an offer to acquire —
() all the shares in a company; or
(b} where there is more than one class of shares in a company,

all the shares of one or more classes, other than shares that at the
date of the offer are already held by the offeror.

(3) The second condition 1s that the terins of the offer arc the
Same—

(@)  relatton to all the shares to which the ofter relates; or
($) where the shares to which the offer relates include shares of
differcnt classes, in relation to all the shares of each class.

{(4) In subsections (1) to (3), “shares” means shares, other than
relevant treasury shares, that have been allotted on the date of the
offer.

(3) A takcover offer may include among the shares to which it
relates

(@) all or any shares that are allotted aficr the date of the offer
but before a specified date;

(&) all or any relevanl trcasury shares that cease to be held as
treasury sharcs before a specified date;

{c) all or any other relevant treasury shares.
(6) In this section—

“relevanl treasury shares” means shares that

(a) are held by the company as treasury shares on the date of
the offer: or

(6) become shares held by the company as treasury shares
after that date but before a specified date;

“specilicd date” means a date specified in or determined in
accordance with the terms of the offer.

(7) Where the terms uf an offer make provision for their revision
and for acceptances on the previous lcrms to be treated as
acceplances on the revised terms, then, if the terms of the offer are
revised in accordance with that provision—
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(@) the revision is not 1o be regarded for the purposcs of this
Parl as the making of a fresh offer; and

(B) references in this Division 1o the datc of the offer are
accordingly to be read as references to the date of the original
offer.

312.—(1) The reference in section 311 (2) lo sharcs already held
by the offeror includes a reference to shares thal he has contracted
to acquire, whether unconditionally or subject to condilions being
mel. This is subject to subsection (2).

(2) The reference in section 311 (2) to shares already held by the
offerer shall not include a refercnce to sharcs that are the subject of
a contracl—

(a) intended 10 sceure that the holder of the shares will accept
the offer when 1t 15 made; and

(&) entered mto—
(i) by deed and for no consideration,
(i1) for consideration of negligible value; or

(111) for consideration consisting of a promise by the offeror
1o make the otfer.

{4} The condition in section 311 (2) shall be treated as salisficd
where—

{a) the offer does not extend to shares thal associates of the
offeror hold or have contracted to acquire whether
unconditionally or subject to conditions being met; and

(b) the condition would be satisfied if thc offer did exlend 1o
those shares

313.—(1) The condition in section 311 (3) on terms of offer to be
the same for all sharcs or all shares of particular classes, iIs treated
as satisficd where subscction (2) or (3) below applies

(2) This subsection shall apply where —

(@) shares camry an cntillement to a particular dividend which
other shares of the same class, by reason of being allotted later,
do not carry,

{(6) there is a difference in the valuc of consideration of¥ered for
the shares allotted earlier as against that offered for those allotied
later;

(¢) that difference merely reflects the difference in entitlcment
to the dividend; and

() the condition in seclion 311 (3) would be satistied but for
that difference.
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(3) This subsection shall apply wherc—

(@) the law of a country outside Malawi—

(i) precludes an offer of consideration in the form, or any of
the forms, specified in the terms of the offer (“tbe specified
form™); or

(i1) precludes it except after compliance by the offerur with
conditions with which he 15 unable lo comply or which he
rcgards as unduly onerous;

(5) the persons to whom an offer of consideration in the
specified form is precluded are able to receive comsideration in
apother form that is of substantially equivalent value, and

{¢) the condition in section 311 (3) would be satisfied but for
the fact that an offer of consideration in the specitied form to
thuse persons is precluded.

314.—(1) Where a 1akeover offer is made and, during the period
beginning with the dale of the offer and ending when the offer can
no longer be accepted, the offeror acquires or unconditionally
contracls to acquire any of the shares to which the offer relates but
does nol do so by virtue of acceptances of the offer, those shares
shall be treated, for the purposes of this Division, as excluded from
those 1o which the offer relates.

(2) For the purposes of this Division, sharcs that an associate of
the offeror holds or has contracted to acquire, whether at the date of
the offer or subsequently, shall nol be treated as shares 10 which the
offer relates, even if the offer extends o such sharcs.

In this subscction “contracted” means contracted unconditionally
or subject to condilions being met.

(3) This section is subject 1o scetion 316 (8) and (9).

315. (1) Where there arc holders of shares in a company
to whom an offer to acquire shares in the company is bot
communicaled, that does not prevent the offer from being a takeover
offer for the purpuses of this Division if —

(@) those shareholders have no registered address in Malawi;

(h) the offer was not communicated to those shareholders in
order nol o contravene the law of a country ourside Malawi; and

() the offer is published in the Gazesze, or a notice is published
in the Gazerte, specilying the address a wehsite contaning the
offer.
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(23 Where an offer 15 made (0 acquire sharcs in 4 company and
there are persons for whom, by reason of the law of a country
outside Malawi, it is mmpossible 16 accept the oifer, or more difficul
s o 50, that does not prevent the offer from being o takcover offer
for the purposes of this Division

(3) It is not to be inferred—

{a) that an offer which is not communicated to every holder
of shares in the company cannot be a takeover offer for the
purposes of this Part unless the requircments of paragraphs (a) to
(¢) of subsection (1) are met; or

ihy that an offer which 1% imjpussible, or more difficult, for
certdin persons 1o aceepl cannol be a lakcover offer for those
prpases uness the reason lor the impossibility or difficulty is the
ope mentioned in subsection {2)

“SQUEEIR-OUT”

316._ (1) Subsection (2) shall apply in a case where a takcover
offer does not relate to shares of different classes.

(2) If the offcror has, by vinue of acceptances of the olier,
acquired or unconditionally contracted to acquire—

() not less than 90 per cent in value of the shares to which the
offer relates; and

(h) in a cuse where the shares to which the offer rclates are
voting shares, not less than ninety per cent of the voting rights
carricd by thowe shares, he may give notice to the holder of any
shares to which the offer relates which the offeror has not
acquired or unconditionally contracted to acquire that he desires
io acquire those shares,

(3) Subsection (4) applics in a case where a takeover olfer relatcs
to shares of diffcrent classes.

(4) Il the offeror has, by virtue of acceptances of the offer,
acquired or unconditionally confracted to acquire—

(@) nol less than ninety per cenl in value of the shares of any
class to which the offer relates; and

(h) in a case where the shares of that class are vonng shires,
not less than ninety per cent of the voting rights carried by thise
shares, he may give notice to the holder of any shares of that class
to which the offer relates which the offeror has not acquired o
unconditionally contracted to acquire that he desires to acquire
those shares.
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(5} In the case of a takeover offer which includes among the
shares to which it relates—

{a) shares that are allotted after the date of the offer; or

(1) relevant treasury shures within the meanmng of section 320
that ceasc to be held as tressury shares wller the date of the offer.
the offeror's entitlement 10 give a notice under subsection (2} o
(4) on any particular date shall be determined as 1 the shares 1o
which the offer refates did not include any allotted, or ceasing to
be held as treasury shares, on or after thal date.

(6) Subsection (7) applics where——

(a) the requirements for the giving of a nolice under subsection
(2} or (4) are satisticd; and

{b) there are shares in the company which the offeror, or an
associale of his, has contracted 1o acquire subject to conditions
being met, and in relation to which the contract has not become
unconditional,

(7) The offeror’s entitlement (o give a notice under subsection (2)
or (4} shall be determined as if

{a) the sharcs lo which the offer relates inchuded shares falling
within subsection (6) (#}: and

{f}1n relation to shares falling within that paragraph, the words
“by virtue of acceprances of the offer” in subscction (2) or (4}
were omitted.

(8) Where—
(¢} a takeaver offer is madc;

(&) during the period beginming with the date of the offer and
cnding when the offer van no longer be accepled, the offeror
acquires or unconditivnilly comtracts to acquire any of the shares
to which the offér relates, but docs nol do so by virtue of
acceptances of the offer: and

{c} subsection (10) shall apply,

then for the purposes of this section thuse shares are not excluded
by section 314 (1} from thosc to which the offer relatcs, and the
offeror is treated as having acquired or contracted to acquire them
by virtuc of acceptances of ihe offer.

(9) Where——
(@) a takeover ofTer is made;
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{b) during the period beginning with the date of the offer and
ending when the offer can no longer be accepled, an associate of
the offeror acquires or unconditionally contracts to acquirc any of
the shares to which the offer relates; and

() subsectton (10) shall apply.

then for the purposcs of this section thosc shares are not excluded
by section 314 (2) from those to which the offer relates.

(10) This subsection shall apply if_—

(@} al the ume the shares arc acquired or contracted to be
acquired as mentioned in subscetion (8) or (9) as the case may be,
the value of the consideration for which they are acquired or
contracted to be acquired (“the acquisition consideration™) does
not exceed the value of the consideration specified in the lerms of
the offer, or

(£) those terms arc subscquenily revised so that when the
revision is announced the value of the acquisition consideration,
at lhe time mentioned in paragraph (a), no longer exceeds the
value of the consideration specificd in those lerms

317.—(1) A noticc under scclion 316 must be given in the
prescribed manner.

(2) No notice may be given under section 316 (2} or (4) after the
cnd of—

(2} the period of 3 months beginning with the day after the last
day on which the offer can be accepted; or

(H) the period of 6 months beginning with the dale of the offer,
where Ihat period e¢nds carlier and the offer is one 1o which
subscction {3) below applics

{3) At the time when the offeror first gives a nolice under scelion
316 in rclation to an offer, he must send to the company—

(a} a copy of the notce; and

(b) a statutory declaration by him n the prescribed {orm,
staling that the conditions for the giving of the notice are
satisficd

{4) Where the offeror 15 a company whether or not a company
within the meaning of this Act the statulory declaration must be
signed by a director.

(3} Where a person fails to send a copy of a nolice or a stalutory
declaration as required by subscction (3), or makes such a
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declaration for the purposes of that subscction knowing it to be false
or without having reasonable grounds for believing it lo be true he
shall be liable to a fine in accordance with the prevailing schedule
of penaltics.

{6) 1t is a defence for failing to send a copy of a notice as required
by subsection (3) for a person to prove that he took reasonable steps
for securing compliance with that subsection,

318.— (1) Subjccl to section 323 this section applies where the
offeror gives a sharebolder a notice under section 316.

(2) The offcror is entitled and bound to acquire the shares to
which the notice relates on the terms of the offer.

{(3) Where the terms of an offer are such as to give the
sharcholder a chuice uf consideration, the notice musl give
particulars of the choice and stalc—

(a) that the shareholder may, within six weeks from the date of
the notice, indicate his choice by a written communication sent to
the offeror at an address specified in the notice; and

{b) which consideration specificd in the offer will apply if he
does not indicate a choice

(4) Subscction (3) applics whether or not any time-limit or other
conditions applicablc to the choice under the terms of the offer can
slill be complied with.

(5) If the consideration offered to or as the case may be chosen by
the shareholder—

(@) is not cash and the offeror is no longer able o provide it; or

(b) was to have been provided by a third party who is no longer
bound or able to provide i, the consideration is to be taken to
consist of an amount of cash, payable by the offeror, which al the
date of the notice is cquivalent to the consideration offered or as
the case may be chosen

{(6) At the cnd of 6 wecks from the date of the notice Lhe
afteror shall immediately.—
(@) send a copy of the notice to the company; and

(b) pay or transfer lo the company the consideration for the
shares to which the notice relates
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Where the consideration consisis of shares or secunties to be
alloited by the offeror, the reference in paragraph (») to the
transfer of the consideration shall be read as a reference to the
allotment of the shares or sccurities Lo the company.

(7) If the shares to which the notice relates are registered, the
copy of the notice sent to the company under subsection (6) {@) must
be accompanied by an instrument of transfer cxeculed on behalf of
the holder of the sharcs by a person appointed by the offeror. On
reeeipt of that instrument the company must register the offeror as
the holder of those shares.

(8) If the shares to which the nofice relates are transferable by the
delivery of warrants o other tistruments, the copy of the nolice sent
10 the company under subseetson (6] () must be accompanied by a
stalement to that cffect. On receipl of that staicment the company
must issuc the offcror with witrrants or other instruments in respect
of the shares, and those alrcady in issue in respect of the shares
become void

{9} The company shall holl any money or other consideration
received by it under subseclion (6) () on trust for the person who,
beforc the offeror acquired them, was cntitled to the shares m
respect of which the money or other consideration was received

319.—(1) This section shull apply where an offcror pays or
transfers consideration to the company under scction 318 {6)

{2) The compapy shall pay into a separalc bank account that
complies with subsection (3)}—
(@) any money il receives under paragraph (b) of scction 318
{6); and
(h) any dividend vr other sum accruing from any other
consideration it reccives under that paragraph.
(3) A bank account complies with this subsection if the balance
on the account—

(@) bears interest at an appropriate rate; and
(B) can be withdrawn by such notice (if any) as is approprialc.

@

(a) the person entitled to the consideration held on trust by
virtue of section 318 (9) cannot be found; and

(4) subsection (5) applies, the cumsideration, together with any
interest, dividend or other benefit that has accrucd (rom it, shall
be paid into Court.
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(5) This subsection shall apply where —

(a) rcasonable cnquiries have been made at reasonable
intervals to find the person; and

(b) 12 years have elapsed since the consideration was received,
or the company is wound-up.

(6) If the person entitled to the consideration held on trust by
virtue af scclion 318 (9) cannot be found and subsection (5)
applies—

(@) the wust terminates;
(b) the company or, if the company 1s wound-up, the
liquidator must scll any consideration other than cash and any

benefit other than cash that has accrued from the consideration;
and

(¢) a sum represcnting—

(i} the consideration so far as it is cash;

(11) the proceeds of any sale under paragraph (&); and

(ii1) any interest, dividend or other benefit that has accrued
from the consideration, must be deposited in the name of the
Registrar of the Court in a separate bank account complying

with subscction (3) and the receipt for the deposil must be
transmitted to the Registrar of the Court.

“SELL-OUT”
Right of 320.—(1) Subsections (2) and (3) shall apply in a case where a
muRoTity takeover offer relates to all the shares in a company.
shareholder
Lo be hought : . - :
Sty e (2) For this purpose a takeover offer relates to all the shares in a

company If it is an offer (o acquire all the shares in the company
within the meaning of section 311

(3) The holder of any voting shares to which the offer relates who
has not accepled the offer may require the offeror o acquire those
shares if, at any time before the end of the period within which the
offer can be accepled—

(a) the offeror has by virtuc of acceptances of the offer
acquired or uncondilionally contracted (o acquire some but not all
of the shares to which the offer relates; and

() those shares, with or without any other shares in the
company which he has acquired or contracted to acquire whether
unconditionally or subjecl to conditions being met—




No. 15 Companies

(1) amount to nol less than 90 per cent in value of all the
voting sharcs in the company, or would do so but for section

327 (1); and

(ii) carry not less than 90 per cent of he voting rights in the
company (or would do so but for section 327 (1).

(4} The holder of any non-voling shares to which the ofTer relates
who has not accepted the offer may require the offeror to acquire
those shares il at any time before the end of the period within which
the offer can be accepted—

(@) the offeror has by virtue of scceptances of the offer
acquired or unconditiomally contracted to acquire some but not
all of the sharcs o which the offer relates: and

(b) those sharcs, with or withoul any other sharcs in the
company which he has acquired or contracted to acquirc whether
unconditionally or subject to conditions being met, amount to not
less than mnety per cent in value of all the sharcs in the
company or would do so but for section 327 (1).

(5) If a takeover offer relates Lo shares of one or more classes and
al any time before the end of the period within which the offer can
be accepted —

{(2) the offeror has by virtue of acceptances of the offer
acquired or unconditionally contracted to acquire some hut not all
ol the sharcs of any class to which the offer relates; and

(h) those shares, with or without any other sharcs of that
class which he has acquired or contracied to acquire whether
unconditionally or subject o conditions being met—

(1) amount to nol less than nincty per cent in value of all the
shares of that class; and

{ii) in a case where the shares of thai class are voting shares,
carry not less than minety per cent of the voting rights carried
by the shares of that class, the holder of any shares of that class
to which the offer relates who has not accepted the offer may
require the otferor to acquire those shares

(6) For the purposes of subsections (3) to (5), in calculating
ninety per cent of the value of any shares, shares held by the
company as lreasury shares are to be trcated as having been
acyuired by the offeror.

{7) Subscction (8) applics where —

(2) a sharcholder exercises rights conferred on him by
subsection (3), (4) or (5);
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(b) at the time when he docs o, thero we shares i the
company which the offeror hus contracted 1w acquire wbject o
conditions being met, and in relation @ which the contract has not
become unconditional; and

{c) the requirement imposed by subsection (3) (&), (4) {b) or (5}
(b} (as the case may be) would nol be satisfied if those shares
were not taken into account.

(B} The sharchoider 15 trested for the purposes of section 322
as ot having exercised his rights under this section unless the
requirement imposed by parsgraph (B) of subsection (1), (4) or (5}
as the casc may be would be satisfied if-—

(a) the reflerence in that paragraph to other shares m the
company which the offeror has contracted to acquire
uncondilionally or subject to conditions beinp mel were a
reference 10 such shares which he has unconditionally contracted
lo acquire; and

(b} the reference in that subsection (o the period within which
the offer can be accepted were a reference lo the period referred
to in section 321 (2).

(9} A reference in seetion 320 (3) (6), () (8), (5) (b), (7) or (8) 1o
shares which the offeror has acquired or contracted to acquire
includes a reference to shares which an associale of his has acquired
or contracted to acquire

321.—(1) Rights conferred un a shareholder by subsection (3),
(4) or (5) ul'section 320 are exercisable by a written communication
addressed to the offeror

{2) Riphts conferred on a shareholder by scction 320 (3), (4) or
(5) shall not be cxercisable afler the end of the period of three
months [rom—

{2) the end of the period within which the offer can be
accepled; or

(&) if later, the date of the notice that must be given under
subscction (3} below.

(3) Within 1 month of the time specified in subsection (2) (3or
{4) (as the case may be) of thal section, the offeror must give any
shareholder who has not accepted the offer notice in the preseribed
manner of —

(a) the rights that are cxcrcisable by the sharcholder under that
subscclion; and

{#) the period within which the rights arc exercisable
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If the notice is given before the end of the period within which
the offer can be accepted, il shall state that the offer is sull open
for acceplance

(4) Subsection (3) shall not apply if the offcror has given the
shareholder a notice in respect of the shares in question under
section 310.

(5) Where a person lails to comply with subsection (3), he shall
be liable Lo a fine in accordance with the prevailing schedule of
penalties

(6) Tt shall be a defence to failure to comply with subsection (3)
for a porson te prove tral he ook reasonable steps for securing
compliance with that subsection

322.—(1) Subject to seclion 323, this section applics where a
sharcholder exerciscs his rights under section 320 in respect of any
sharcs held by him,

(2) The offeror shall be entitled and bound Lo acquure those sharcs
on the erms of the offer or on such other terms as may be agreed.

(3) Where thc terms of an oflcr are such as to give lhe
shareholder a choice of consideration—

(a) the shareholder may indicate his choice when requinng the
offcror to acquire the shares; and

{h) the noticc given to the shareholder under section 321 (3)}—

{1) must give particulars of the choice and of the rights
conferred by this subsection: and

(11) may state which censideration specified in the offer will
apply if he does not indicate a choice.

The reference in subsection (2) to the terms of the offer is to
be read accordingly

(4) Subsection (3) shall apply whether ot not any time-limit or
uther conditions applicable to the choice under the terms of the offer
can still be complied with

(5) If the consideration offered to, or as the case may be, chosen
by, the sharchnlder—
{a) is not cash and the offeror is no longer able to provide it; or

(b) was to have been provided by a third parly who 1s ne longer
bound or able Lo provide 1t,
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the considcration is to be taken lo consist of an amount of cash,
payable by the offeror. which at the date when the shareholder
requires the offcror to acquirc the shares is cquivalent lo the
consideration offered or as the case may be chosen.

Applications 323.—{(1) Where a nolice is given under section 316 to a
fathe court — gharcholder the Court may, on an application made by him, order—

{a) that the offeror is nol entitled and bound to acquire the
shares Lo which the nofice relates; or

(k) that the terms on which the offeror is entitled and bound to
acquire he shares shall be such as the Court thinks it

(2) An application under subsection (1) must be made within
6 wecks from the date on which the notice reforred o in that
subscolion was given.

It an application to the Court under subsection (1) is pending at
the end of that period, section 318 (6) shall not have effect until the
application has been disposed of.

(3} Where a shareholder excreises his rights under section 320 in
respect of any shares held by him, the Court may, on an applicalion
made by him or the offeror, order that the terms on which the
offeror 15 entitled and hound to acquire the shares shall be such as
the Court thinks fit.

(4) On an application under subsection (1) or (3)—

{a) the Court may not requirc consideratton of a higher value
than that specified in the 1erms of the offer (“the offer value”) to
be given for the shares to which the application relates unless the
holder of the shares shows that the ofler valuc would be unfair;

(b} the Court may not require consideration of a lower value
than the offer value to be given [or the shares

(5) No order for costs or expenses may be made against a
shareholder making an application under subsection (1) or (3)
unless lhe Court considers that —

(a) the application was unnecessary, improper ur vexatious;

(6) there has been unreasonable delay in making the
application; or

{c) there has bcen unreasonable conduct on the sharcholder’s
part in conducting the proceedings on the application

{6) A shareholder who has made an application under subsection
(1) or (3) shall give notice of the application 10 the offeror.
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{7) An offeror who is given notice of an application undcr
subsection (1) or (3) shall give a copy of the notice to—

(@) any person. other than the applicant, to whom a notice has
been given under section 316; and

(b} any person who has exercised his rights under section 320.

(8) An offeror who makes an application under subsection (3)
shall give notice of the application to—

(@) any person to whom a notice has been given under section
315,

(h) any person who has exercised his rights under section 320;

(9) Where a takeover offer has nol been accepted to the extent
necessary for entitling the offeror to give notices under subsection
(2) or (4) of seciion 316 the Courl may, on an application made by
him, make an order authorzing him (o give nolices under that
subscetion il il is satisfied that—

{a) the offcror has afler reasonable enquiry been unable to trace
onc or more of the persons holding shares o wlich the offer
relates;,

{b) the requircments of that subsection would have been met if
the person, or all the persons, mentioned in paragraph (a) above
had accepted the offer; and

(¢) the consideration offered 1s fair and reasonable

(10) The Cowrt may not make an order under subsection (9)
unless 1t considers that it is just and equitable 1o do so having regard,
in particular, to the number of shareholders who have been traced
but who have not accepled the offer

324.__ (1) In the case of a takeover ofler made by two or more
persons joirkly, this Division has effect i accordance with this
section

{(2) The conditions for the excrcise of the nghts conferred by
scclion 316 shall be satisfled—

() in the case of acquisitions by virtuc of acceplances of
the offer, by the joint offcrors acquinng or unconditionally
contracling to acquire the necessary shares jointly,

(b) in other cases, by the joint offerors acquiring or
unconditionally contracting 1o acquire the necessary shares cither
jointly or separately
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(3) The conditions for the exercise of the rights conlemred by
section 320 shall be satisfied

(a) in the casc of acquisitions by virtuc of acceptances of
the offer, by the joint offerors acquiring or unconditionally
contracting to acquire the necessary shares jointly:

(b) in other cases, by the joint offerors acquiring or contracling,
whether unconditionally or subject to conditions being met, 1o
acquire the necessary sharcs cither jointly or separately.

(4) Subject to the following provisions, the rights and obligations
of the offeror under sections 316 to 322 are respectively joint nights
and joint and scveral obligations of the joint offerors.

(5) A provision of sections 316 to 323 that requircs or authorizes
a notice or other document o be given or sent by or to the joint
ulTerors is complied with if the notice or document is given or sent
by or to any of them

(6) The statutory declaralion required by section 317 {4) shall be
made by all of the joint offerors and, where onc or more of them is
a company, signed by a director of that company.

(7Y In sections 311 to 314, 316 (9), 318 (6), 320(8) and 325
references 1o the offeror are to be read as references to the joint
offerors or any of them

(8) In section A18(7) and {8) references 10 the offeror shall be read
as references lo the joint offerors or such of them as they may
determine

(9) In sections 318 (5) (a) and 322 (5) (a) references lo the
offeror being no longer able to provide the relevant consideration
are to be read as references to none of the joint offerors beiny able
to do so

(10) In section 323 references o the offeror shall be read as
references to the joint offerors, excepl that—

(a) an application under subsection (3) or (9) may bc madce by
any of them; and

(&) the refercnee in subsection (9) (@) to the offeror having
been unable to trace one or morc af the persons Liolding shares
shall be read as a reference o none of the offcrors having been
able to do so.

325. (1) In this Division, “associate”, in relation 1o an ofleror,
means—

(z) a nominee of the ofleror;
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(b) a holding company, subsidiary or fellow subsidiary of the
offeror or a nominee of such a holding company, subsidiary or
fellow subsidiary;

(¢} a body corporate in which the offeror is substantially
interested,

(d) a person who is, or is a nominee of, a party to a share
acquisition agreement with the offeror; or

(e) where the offeror is an individual, his spouse or civil
partner and any minor child or step-child of his.

(2} For the purposes of subsection (1) (&), 4 campany shull he p
fellow subsidiary of another body corporate if both arc sulrsidinries
of the same body corporate but neither is a sabsudiary i€ thie pther,

(3) For the purposes ol subsecuon (1) {c) an offeror shall have a
substantial interest in a body corporate if—

() the body or its directors arc accustomed (o act in
accordance with his directions or wnstruction; ot

(b} he is entitled 1o exercise or control the excrcise of one-third
or more of the voting power at general meelings of the body.

(4) For the purposes of subsection (1) (<} an agreement shall be a
share acquisiion agreement if—

(a) it is an agreement for the acquisition of, ur of an interest in,
shares to which the offer relatcs,

() it ingludes provisions imposing obligations or restrichons
o any one or more of the parties to it with respect 1o their use,
retention or disposal of such shares, or their interests in such
shires, acqured i pUrSHLnee of the agreement, whether or mM
tspether with any other shares 1o which thie ofTer relales o amy
othér hterests of theirs in such shures; and

(c) it is not an excluded agrecement under subsection (5).

(5) An agreement shall be an “excluded agrecment” —

(@) if it is not legally binding, unless it involves mutality m
the undertakings, cxpectations or understandings of the parties to
1k; or

() il it is an agreement to underwrite or sub-underwrite an
offer of shares in a company, provided the agreement is confined
10 that purpose and any matters incidental to it.

(6) The reference m subsection (4) (B) to the use of intercsts in
whares 1 o the exercise of any nghts or of any control or influence
anrsing from those interests wmeluding the right o enfer into an
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agrecment for the excreise, ur for conlrol of the exercise, of any of
those rights by another person.

(7) Tn this seclion—
(e} “agreemenl” includcs any agrecment of arrangement;

(b} relerences to provisions of an agreement include—

(1) undertakings, expectations or understandings operative
under an arrangement; and

(ii) any provision whether express or implied and whether
absolute or not.

Convertibic 326.—(1) For the purposes of this Division, securities of a
pecunics company are {rcatcd as shares 1 the company if they are
convertible into or entitle the holder to subscribe for such shares.
References to the holder of shares or a shareholder are to be read
accordingly
(2) Subsection (1) shall not to be read as requiring any securities
lo be trealed—
(a) as shares of the same class as those into which they arc
convertible or for which the holder is entitled to subscribe; or

(b) as shares of the same class as other securities by reason
only that the shares mto which they are convertible or for which
the holder is entitled to subscribe are of (the same class.

Dehenrures 327.—(1) For the purposes of this Division, debentures issued by
::gf;fi hts a company 1o which subsection (2) applies are ireated as sharcs in

the company if they carry voting rights

(2) This subseclion applies to a company that has voling shares,
or debentures camrying voling rights, which are admitted to trading
on a regulated market.

(3) In this Parl, in rclation o debentures treated as shares by
virtuc of subsection (1}—
(2} refercnces to the holder of shares or a sharcholder are to be
read accordingly;

(b) references o shares being allotied are to be read as
references to debentures being issued.

Interpretation 328.—(1) In this Part—

m this Parl
“the company” mesns the company whose shares are the

subject of a takeover offer;
“date of the offer’ mcans

(a) where the offcr is published, the date of publicalion;
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{b) where the offer is not published, or where any notices of
the offer are given before the date of publication, the date when
notices of the offer (or the first such notices) are given; and
references (o the date of the offer are to be read in accordanee
with section 311 (7) (revision of offer terms) where that
applics;

“non-voling shares” means shares that are not voting shares;

“offeror” means, subject to section 324, the person making a
takcover offer;

“vofing rights” means rights 1o vole at general meetings of
the company, including rights that anse only in certain
circumstances,

“voling shares™ means shares camrying voting rights.

{2) For the¢ purposcs of this Part, a person contracts
unconditionally 10 acquire shares if his entitiement under the
confract to acquire them is not, or 1s no longer, subject (o conditions,
ar if all conditions to which it was subject have been met..a
reference lo a contract becoming unconditional shall be be read
accordingly

ParT XIT—WINDING-UP AND LIQUIDATION

329. The provisions of the Insolvency Act. 2013, apply to all
companies meerporated or regisicred under this Act.

330. A company may bc wound-up in accordance with the
provisions of the Insolvency Act, 2013 where the company meels
the requircments of that Act,

ParT XTIV REMEDIES AND ENFORCIEMEN]

Division I _Company Investigations

331.—(1) The Minister, The Registrar or the Registrar of
Financial Institutions where the company’s securities are publicly
traded within the meaning of the Sccunties Act, 2010, may appoint
une or more competent Inspectors to investigate the affairs of a
company and to report on them in such manner as he may direct.

{2) The appointment may be madc if it appears that there are
crrcumstances sugpesiing—

{g) that thc company’s affairs have been or are being
conducted with intent to defraud its creditors or the creditors of
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any other person, or otherwise for a fraudulent or unlawful
purpose, or in a manner which is unfairly prejudicial to somc part
of its members; or

(6) that any actual o proposed act or ONUSSION of the
company including an act or omission on its behalfl is, or would
be prejudicial, or that the company was formed for any fraudulent
or unlaw(u} purpose; or

(c} that persons concemed with the company’s formalion or the
management of ils affairs have in connection thercwith been
guilty of, misfeasancc or other deceitful misconduct towards 1t or
towards ils members; or

(d) that the company’s members have not been given all
the information with respect to its affairs which they might
rcasonable expect,

{e) any other circumstanccs that warrant an investigation of the
company's affairs.

332 The Minister or the Registrar of Financial Tnstiutions
where the company’s stcuritics: are publicly traded within the
meaning of the Sccurines Agy 2000, shall make ropulations
providing for the investigation of companics

333, (1) The expenses of an investigation shall be defrayed in
the first instance by the company and subsequently be recovered
fronn persons found liable a5 a resull of the nvestsgation

(2) A person convicted on 2 prosccubion instituted as a result of
the investigation, shall be ordered to pay. in whole or in part, thc
costs of the investigation.

(3) No prosecution for an offence under this section shall be
instituted except by, or with the written consent of, the Director of
Public Prosccutions

(4) Where under subsection (3) the Director of Public
Prosccutions withholds consent io any prosccution under this Act,
he shall—

(a) provide to the Minister, or the Registrar of Fmancial
Institutions repsons in writing, devoid of any consideration other
than thioee of fict and the Inw, for the withholding of thal consent;
and

(b) inform the Legal Affairs Committee of Parliament of his
decision wilhin 30 days of the decision.
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334 (1) An mspector who makes an mvestigation under section  Report of
331, may, and if 5o dinected by the Minisier, the Regisirar or the inspector

Registrar of Finaneial Institubions, make mienm repons.

(2) A copy of the inspector’s final report shall be forwarded to the
Registrar and Lo the registered office of the company.

i3] The Minister, the Registrar or the Registrar of Financinl
Institutions may, where he 15 of the opinion that it 1s necessary im the
public srlerest to do so, cause the repart to be published provided
thit where the report is not so published reason therefor shall be
given in writing fo the Legal Affairs Commitice of Parliamend
wilhin 30 days of the decision

(4) Where, from a report of un inspector, it appears o the
Minister, the Registrar or the Registrar of Financial Instilubioos
that proceedings ought in the public mierest w0 be brought by a
company deall with by the report—

(@) for the recovery of damages in respect of any fraud,
misfeasance or other misconduct in connection with—
(i) the promotion or formation of that company; or
(11) the management of its affairs; or
{#) for the recovery of any property of the company which has
boen misapplied or wrongly retained, the Minister or Registrar

of Financial Inslitutions may direct the Registrar to bring
proceedings for that purposc in the name of the company

(%) Where proceedingy ure brought in the public interesl under
subscction (4} the Registrar may, il he is not the party commencing
the procecdings, i be so wishes, intervene as an interested party in
any such proceedings

(6) Where from a report of an inspector it appears that any
quahfied auditor—

(@) has been guilty of misconduct; or

{b) has conducted an audit in a manner which renders him in
the opinion of the inspector unfit 1o be a qualified auditor, the
Minister shall refer the matter to the Institute prescribed by the
Public Accounlants and Auditors Act, 2013 for aclion

(7) Where from a report of an inspector it appears 1o the Registrar
that in (he case of any public company or private company—
(@) the use of —
(i) a parent company or any subsidiary company;
(ii) shares with restricted voting rights ar special rights; or

Acl Mo isl
2013
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(iii) any voting trust or arrangement, by any mcmber has
been made in order to conler or mamntain control in that
company; and
{6} such control unfairly discriminates against or is unfairly

prejudicial lo other members of the company, the Registrar may
apply to the Court under section 343 for an order under that
section

(8) A report of inspectors appeinted under section 331 shall, if
certified by the Registrar as a true copy, be admissible in any legal
proceedings as cvidence of the opinion af inspectors in relation to
any matter contained in the report

Duty 1o 335. If in the course af an invesligation, it appcars 1o the

cooperate with jpspectors that they may need information from a persen, body

repectars corporate, association, slatutory or enforcement body, it shall be
under duty lo co-operale wilh the inspectors.

Puwer Lo 336. The Minister shall have powers to suspend or terminate an
ermundle o jpvestigation if it appears that the matters in respeet of which an

suspend any - = . o L
?;ljep:ﬁg:tﬁl investigation was commeneed are the subject of criminal or civil
wrelation  proceedings.
0 a company

Division If—_Proceedings By Shareholders And Directors
Denvative 337—(1) Subject to subsecclion (3), the Courl may, on the
acbions application of a sharcholder or director of a company, prant leave (o

that shareholder or director fo—

(a) brnng proceedings in the name and on behalf of the
company or its subsidiary; or

(h) intervene mn proceedings to which the company or any
related company is a party for the purpose of continuing,
defending, or discontinuing the proceedings on behall of the
company or its subsidiary, as the case may be.

(2) Without prejudice 1o subsectuon (1), in dctemiming whether to
grant leave under that subsection, the Court shall have regard to—
(@) the likelihood of the procgedings that may follow;

(k) the costs of the proceedings in relation to the relief likely to
be obtained,

{¢) any action alrcady laken by the company or its subsidiary
1o oblain relief;

{(d) the interests of the company or ifs subsidiary in the
proceedings being commenced, continued. defended, or
discontinued, as the case may be.
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(3) Leave to bring proceedings or intervene in proceedings may
be granted under subsection (1), only where the Court is satisfied
thal either—

(a) the company or related company does not intend to bring,
conlinuc or defend, or discontinue, the proceedings, as the case
may be; or

{b) it is in the interests of the company or its subsidiary that the
conduct of the proceedings should nol be lcft 1o the directors or
to the determination of the sharcholders as a whole.

(4) Notice of the application shall be served on the company or
its subsidiary

(5} The company or related company—
(a) may appear and be heard; and

(b) shall inform the Court, whether or not il intends 1o bring,
continue, defend, or discontinue the proceedings, as the case may
be,

{6) Except as provided for in this section, a sharcholder or
director of a company is not entitled to bring or intervene mn any
proceedings m the name of, or on behalf of, a company or ils
subsidiary.

338. The Court shall, on the application of the shareholder or
director to whom lesve was granicd under section 337 to bring or
titervenc in the proceodings, order that the whole or part of the
reasonable costs of bnpging or itervening in the procecdings,
meluding any costd relating Lo anmy setilement, compromise, or
discontinuance approved under section 337, shall be met by the
company unless the Court considers (hat it would bc unjust or
inequitable for the company to hear those costs.

339. The Courl may, at any time, make any order il thinks fit in
rclation to proceedings brought by a shareholder or a director or in
which a shareholder or director intervenes, as the case may be, with
leave of the Courl under section 337, and without prejudice (o the
gencrality of this section may—

(2) make an order authorizing the shareholder or any other
person to control the conduct of the proceedings;

(b) give directions for the conduct of the proceedings;

(¢} make an order requiring the company or the dircclors to
provide information or assistance in relation to the proceedings;
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{df) makeo an onder directing that any ameount erdercd 10 be pud
by o defendant in the proceedings shall be paid, in whole ar pan.
1o former nnd present sharcholders o1 the company of its
subisidiary mstead of t the company or the related compary.

340, No procecdings brought by o shareholder or u director or
in which & sharcholder or a director intervencs, as the case may
be, with leave of the Court under section 337, may be seuled or
compromised or discontinued without the approval of the Court

341._{1) A sharcholder or former sharcholder may bring an
action against a director and in {he case of section 1435, a secretary,
for breach ol a duty owed to him as & sharehalder

(2) An action may not be hrought under subsection (1) to recover
any loss in the form of a reduction in the value ol shares in the
company or a failure of the shares o ncrease in value by reason
anly of a loss suffered, or o gain forgone, by the company

(3) For the purposes of subsection (1), the duties scl out n
sections 150, 147 dnd 342 are duties owed Lo sharcholders whilc the
duties of direciors sl ol i sections 176 to 180 are duties owed to
the company and not to shareholders

342. Any sharcholder of a company may bring an aclion against
the company for breach of a duty owed by the company to him as a
shareholder

343.{ |} Any shareholder or former shareholder of a company,
ar any other entitled person, who congiders that the affnirs of o
company have been, or sre beng, or are likely (o be, conducted in 2
manner that is, or sny st or acts of the company have been, or arc,
or ire likelv 1o be, oppressive, unfarly discriminatory, o tn irdy
prejuidicial to that person in that capacity or in any other capacity.
mav apply to the Court for in order under this sechion,

(2) The provisions of this Division shall apply lo a person who 18
not a member of a company but ©0 whom shares in the company
have becn transterred or transmitted by operation of law as they
apply to a member of 2 company.

(3) Where, on an application under this section, the Court
considers that il is just and cquitable to do so, it may make such
order as it thinks fit including, without prejudice to the generality of
this subsection, an order—

{a) requiring thc company or any other person to acquire the
shareholder’s shares; or
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(/) requinng the company or any otber person to pay
compensation to a person; of

{¢} regulating the future conduct of the company’s affairs; or

(d) altering or adding 1o the company’s constitution; or

(¢) appointing a rcceiver of the company; or

(/) directing the rectification of the records of the company, or

(g) putting the company into liqudation; or

(k) setting aside action taken by the company or the Board in
breach of this Act or the conslitution of the company.

(4) No order may be made against the company or any uther
person under subsection (2) unless the company or thal person is a
party to the proccedings in which the application is madc.

(5) Where an order is made under this section the Court shall
record o the order the date and time at which the order 1s made.

344.—(1) If the Courl is satisfied thal a petilion under sections
141 to 343 is well founded, it may make such order as it thinks fit
for giving relicf in respect of the matlers complained of,

{2) Without prejudice 1o the generality of subsection (1}, the
Court’s order may—

{a) rcgulate the conduct of the company’s affairs in the future;

(b} require the company—

(i) to refrain from doing or continuing an act complained of;
or

(i) o do an act that the petilioner has complained it has
omitted o do;

(¢) autborise civil proccedings to be brought in the name and
on behalf of (he company by such person or persons and on such
terms as the Court may direct;

(d) require the company nul (o make any, or any specified,
alterations in its articles without the leave of the Court;

(¢} provide for thc purchase of the shares of any members of
the company by other members or by the campany itscif and, in
the case of a purchase by the company itseil, the reduction of the
company's capital accordingly.

Remedies
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Division {li—Penalties

False or 345—(1) Any person who, with respect to a document required
“:‘-‘1'3‘*":1258 by or for the purposes of this Act—

SLaLeImc

provided (a) makes, or authorizes the making of, a slatement that is false

under ttus Act or misleading in a material particular knowing it to be false or
misleading; or
Lih omiits, or suthonzes the omission of, any matter knowing
thut the pmissson mukes the document false or mislcading i o
material particular, commts an offenve and shall, on conviction.
be liable 1o imprisonment for a term not exceeding five vears and
4 fine as shull be determined by the Court king into account the
pravity ol the offence

(2) Any director or employce of 4 company who knowingly
makes or furnishes, or authorizes or permits the making or
fumishing of, a statement or rcport that relates to the affairs of the
company, that is false or misleading in a material particular, (0—

(2} a director, employce, auditor, shareholder, debenture
holder, or trustee for dehenture holders of the company,

(b} a liquidator, liquidation commiltee, or receiver or manager
of property ol the company; or

(c) where Uhe cummpuny 15 3 subsidiary, a director, emplovee, or
auditor of its holiling company, commits an offence and shail, on
conviction, be lmble o impriscnment for 5 vears and a fine as
shall be determined by the Court taking mto account the
gravity of the offence

Fraudulen! 346.—(1) IT any business of a company is carried on with intent

frading to defraud creditors of the company or creditors of any other person,
or for any fraudulent purpose, cvery person who 1s knowingly a
party to the carrying on of the business in thal manmer commits an
offence.

(2) Subsection (1) shall apply whether or not the company has
been, or is, in the course of being, wound-up,

(3) A person guilty of an offence under this section shall be Jiable,
on conviction, to imprisonmemt for ien years and a fine as shall be
delermincd by the Courl taking into account the gravity of the
offence,

Director's 347.—(1) A person shall be disqualified from acting as a dircctor
disqualificahon gf 3 company if._—

(@) a Court order is issued against that person by reason of
mental incapacity ; or
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{&) subjcct 1o subsections (2), the person——

(1) has been declared bankrupt or insolvent by the Court;

(1i) is prohibitced by any other law from serving as a dircctor
of a company;

(ii1) has been removed from an office of trust, on the grounds
ol misconduct involving dishonesty; or

(iv) has been convicted and imprisened or fined for theft,
fraud, forgery, perjury or an offence—

{aa) involving fraud, misrepresentation or dishonesty;

(bb) in conneclivn with the promotion, formation or
management of a company.

(2) A disqualification in tcrms of subscclion (2) (b) (ii) or (iv)
shall expirc at the later of -
{a) 5 ycars aller the date of removal from office; or
(b) the complction of the sentence imposed for the relevant
olTence, as the case may be.

(3) Notwithstanding subsection (1), a pcrson may act as a
director of a private company if all of the shares of thal company are
held by that disqualificd person alone, or by—

(@) that disqualified person; and
() persons related to that disqualified person, and each such
person has consented in wriling Lo that person being a director of

Ihe company

(4) A notice of the disqualification shall bc published 1n
newspapers ol gencral circulation and in the Gazette and the
Registrar may make the notice available in clectronic form.

Division 4—Remaval from the register of companies

348.—(1) Subject to the other provisions of this section. the
Registrar shall remove a company from the register of companies
where—

(2} the company is an amalgamating company, other than an
amalgamated company, on the day on which the Registrar issues
a certificate of amalgamation under this Act; or

{b) the Registrar is satisfied that—

(i) the company has ceased lo carry on business; and

(i) there is no other reason for thc company to continue in
existence, or

Grounds for
removal from
the register
of componics
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(¢} the company has been put into liquidation, and—
(i) no hiquidator 1s acting; or
(i) the Registrar has not been furnished with information

within six months from the date on which the liquidation of the
company is compleled; or

(d) the Registrar receives a request, in a lorm approved by him,
from—

(i} a sharcholder authorised to make the request by a special
resolution of sharcholdcrs entitled to vote and voling on the
question; or

(i1} the Hoard or any other person, where the constiration of
the compaiiy o reguires or permits, thal the company be
removed from the regster on any grounds specified in
subsection (2); or

(e) a liquidator sends or delivers to the Registrar information
indicating complction of the liquidation process.

(2) A request that a company be removed from the register under
subsection (1) (<) may be made on the grounds—

(2) that the company has ccased to camry on business, has
discharged in full its Habilities to all its known creditors, and bas
distributed s surplus assois in accordance with its constitution
and this Act; or

(b) that the company has no surplus assets afler paying its debts
in full or in part, and no creditor has applied to the Court for an
order putting the company into liquidation.

(3) A requast that 2 company be removed fram the register under
subsection (17 (@) shall be accompanied by 3 wrtten notice from the
Malawi Revenue Authorty stating that there s no ohjection 10 the
company heing removed from the register.

(4) The Registrar shall not remove a company from the register
under subsection {1) (b) unlcss—

(2} the Registrar has issued a notice; and
(b) the company has satisfied the Registrar thal it is carrying on

business or that reasons cxist for the company to continue in
existence,

(5) The Registrar shall not remove a company from the register
under subsection (1) (¢} or (€} wiless—

(a) the Registrar is satisfied that notice of intention to remove
the company from tbe register has been given under section 349;
and
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(b} the Repistrar—
(i) is satisfied that no person has objecied lo the removal
under scction 350; or

{ii) where an objection to the removal has been received, has
complied with section 351.

349 (1) Beforc removing a company from the register under
section 348 (1) (b), the Registrar shall—

{a) give notice lo the company In accordance with subscclion
(2):

(b) give notice of the matters set out in subsection (3} to any
person who is entitled to register a charge; and

(¢) give notice m the Gazette of the marters set out in
suhscction (3).
{2) The notice to be given under subsection (1) (e} shall—

(a) state the section under, and the grounds on, which it 1s
intended to remove the company from the register; and

(b) state that, unless —

(i) by the date specified in the notice, which shall nol be less
ihan 28 davs afler the date of the notice, the company satsfics

the Registrar by notice i writing thal # is atill curving on
basiness of there 15 other reason for oo cealine {11 eXIICNCe;
or

(ii) the Registrar shall not proceed o remove the company
from the register under section 331, the company shall be
removed from the regisler

(3) The notice w be given under subsection (1) (&) and () shall
specify—
(a) the name of the company and its registered office:

(k) the section under, and the grounds on, which il 15 intended
te remove the company from the register, and

(c) the date by which an objection to the remowal under scclion
348 shall be delivered to the Registrar, which shall not be less
than 28 days afler the date of the noticc.

350.—(1) Where a notice is given ol an intention to remove a
company from the regisicr, any person may deliver 1o the Regstrar,
not later than the date specified in the notice, an objection (o the
removal on grounds thal—

() the company is still carrying on business or therc is other
reason for 1t to continue in ex181CNee;

199
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(&) the company is a party to legal proccedings;
(¢) the company is in receivership, or liquidation, ar hoth;

(4) the person is a creditor, or a shareholder, or a person who
has an undischarged claim against the company;

(€) Ihc person belicves that there exists, and inlends to pursue,
a right of action on behalf of the company under this Act ; or

() for any other reason, it would not be just and equitable to
remove the company from the register

(2) Where a person delivers an objection under subscection (1}—

(@) the person shall at the same time, serve a copy of same on
the company;

(b} file proof of the ground of vbjection with the Registrar
within six wecks of the date of the objection and shall, at the same
time, serve a copy thereof on the company.

{3) Where a person fails to comply with subsection (2}, the
objection delivered under subsection (1) shall be deemed to have
lapsed.

(4) For the purposes af subsection (1) (d)-—

(@) a claim by a creditor ageinst a company is not an
undischarged ciaim where —

(1) the claim has been paid in full;

(i1} the claim has been paid in part under a compromise
entered into under this Ac( or by being otherwise compounded
to the reasonable satisfaction of the creditor;

(ii) the claim has been paid in full or in part by a receiver or
a liqumdator in the course of a completed receivership or
liquidation; or

(iv) a recciver or a liquidator has notified the creditor that
the assets of the company are not sufficient Lo enable any
payment Lo be made Io the creditor; amd

(b) a claim by a shareholder or any other person against a
company is not an undischarged claim unless

(i) payment has been made to the sharcholder or that person
in accordance with a right under the company’s constitution or
this Act to receive or share in the company’s surplus assets; or

(i1) a receiver or liquidator has notified the shareholder or
that person that the company has no surplus assets.
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351.. {1} Where an abjection to the removal of a company from
the register is mude on o ground speeified in section 350 (1) (a). (b),
or (¢), the Registrar shall not proceed with the removal unless the
Registrar 18 satisfied thal—

{a) the objection has been withdrawn,

(&) any facts on which the objection 15 based are not, or are no
longer, correct; or

(¢) the objection is frivolous or vexalious.

(1) Where an objection to the removal of a compuny from the
register is made on a ground specified in section 350 (1) 14), {e), or
(A, the Registrar shall give notice to the person objecting that,
unless notice of ap application 1w the Count by that person for an
order—

(a) that the company be put into liquidation; or

(b) thal, on any ground specified in seclion 330, the company
shall not be temoved from the register, 1s served on the Registrar
not later than 28 days after the dalc of the notice, the Registrar
intends to proceed with the removal.

{3) Where

(z2) notice of an application (o the Court under subsection (2) is
not served om the Registrar,

(p) the application is withdrawn; or

() on the hcaring of such an application, the Court refuses to
grant either an order pufling the company into liquidation or an
order that the company not be removed from the register, the
Registrar shall proceed with the removal.

{4) Every person who makes an application to the Court under
subscction (2) shall give the Registrar motice in writing of 'the
decision of the Court within seven days of the decision

(5) The Registrar shall send— -

{a) a copy of an objecuion under scction 330;

(b) a copy of a notice given by or served on the Registrar under
this section; and

(¢) where the company is removed from the register, notice of

the remaoval, to a perscn who sent or delivered to the Registrur o
request thal the compuny be removed from the register. wndes
section 348 (1} () or, while acting as Liguidator, sent or delivered
Lo the Registrar the documenis referred to in section 348 (1) (e)

Dhuties off
Regstrar
where
objeclion
recejved
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352.(1) Any property which, immediately before the removal
of a company [rom lhe register of companies, had not been
distributed or disclaimed, shall vest in a Consolidated Fund
established by the Registrar with effect from the removal of the
company from the register.

(2) The Registrar shall, forthwith on becoming aware of the
vesting of the property—
(2} inform the Registrar of the High Court; and
(b} pive public notice in daily newspapers in wide circulation
in Malawi, of the vesting, sctting out the name of the former
company and particulars of the property.

(3) Where any property is vested in the Consulidated Fund under
this scetion, a person who would have been entitled to receive all or
part of the property, or payment from the proceeds of its realisation,
if 1t had been in the hands of the company immediatcly before the
rcmoval of the company Iromn the register of companies, or any
other person claiming on behalf of that person, may apply to the
Court for an order - -

(@) vesting all or part of the property in that person; or

(b) for payment Lo that person of compensation of an amount
not greater than the value of the property

(4) On an applicabon made under subscction (3), the Court
may—

(@) decide any question concering the value of the property,
the entitlement of any applicant to the property or io
compensation, and the apportionment of the property or
compensalion among wo or more applicants;

(b) order that thc hcanng of two or more applications be
consolidated;

(¢) order that an application be treated as an application on
behalf of all persons, or all members of a class of persons, with
an sntcrest in the property; or

(d) make an ancillary order.

(3) Any compensation ordered to be paid under subscction
(3) shall be paid out of the Consolidated Fund withoul further
approprialion.

(6} For purposes of this section, “property” includes leaschold
rights and all other rights vested in or held on behalf of or on
trust for the company prior {o ils removal (referred to as “lomer
company”) but does not include property held by the former
company on trust for any other person,
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353.—(1) A company shall be restored to the register of
companies when a notice signed by the Registrar slating that the
company is restored to the register is registered under this Act.

(2} A company that is restored to Lhe register shall be deemed Lo
have continued in cxistence as if it had not been removed from the
register.

Division V.- —Dormant Compantes

354.(1) For the purposcs of this Part, a company—

(a) shall be a dormant company for any period during which no
significant accounting transaclion occurs in relation Lo the
company. and

(b) shall ceasc to be a dormant company when any significanl
accounling transaction occurs in relation to the company.

(2) In this Part—

(@) no significanl accounting transaction shall be deemed to
have occurred unless it is a transaction which 1s required to be
cntered in the accounting records of the company;

(b) a significan! accounting transaction shall not include—

(i) any transaction which anses from (he issuc to a
subscriber, of shares in the company in respect of the
applicalion for incorporation;

(i1) the payment of bank charges, licence fees or any other
compliance costs

355. (1) Where a company has—
(a) been dormant from the time of its formation, or

() has been dormant simce the end of ity previous sccounting
petiod, and s not required o prepare group accounts for that
period, the company may, by a special resolution passod al o
meeting of sharcholders of the company al any time afier copies
of the annual sccounts and reports for that year have been duly
senl 1o sharcholders, declare iiself lo be a dormant company

(2) A company shall not declare 1tself to be a dormant company
where it is a company formed for the business of banking or
imsurance

(3 The company shall, within: 14 days of the passing ol the
special resolution referred to n subsection (1), give police 1o the
Registrar of the passing of that resolution and the Registoar shall, on
seceipt of that resolution for registrution, recond the compuny in the
register as being 2 dormant company.
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{4) Where a company which has declared itself to be a dormant
company under subseclion (1) ceases 1o be dormanl, the company
shall, within fourteen days of any significant accounting transaction
taking placc which has resulted in the company ceasing to be
dormant, give nolice to the Registrar thal the company has ceased to
be dormauul.

(5) Where the Regastrar receives a notice under subsection (4), he
shall enter in the register of companies the fact that the company has
ceased to be dormant.

356. Any company, which is recorded by the Registrar as being
a dormant company, shall, for so long as it contlinucs to be a dormant
company—
(@) be exempled [rom the requirement of having ils accounts
audited; and

{#) be exempted from the payment of specified [oes

PartT XV  FOREIGN COMPANIES

357. Notwithstanding the generality of scction 358, this Part
shall apply 1o a forcign cornpany only if it has a place of business or
is carrving on business in Malawi.

358. For the purposes of this Part_-
{a) a reference to a foreign company carrying on business in
Malawi includes a reference Lo the foreiyn company—

(i} establishing or using a share transfer office or a share
registration office in Malawi, or

(ii) administering, managing, or dealing with property in
Malawi as an agent, or personal represeniative, or frustee, and
whether through its emplovees or an agent or in any other
manner;

(b) a foreign company shall not be held to carry on business in
Malawi merely because in Malawi it

(i) 1s or becomes a party 10 a lcgal proceeding or settles a
legal procceding or a claim or dispule;

(it) holds meetings of its directors or sharcholders or carries
on other activities concerning its internal aftairs;

(111} maintains a bank accounl;

(iv) cffects a sale of property through an independent
contractor,

(v) solicitls or procures an order that becomes a binding
contract only if the order is accepled outside Malawi;




No. 15 Companies

205

(vi) creaics cvidence of a debt or creates a charge on
property;

(vi) secures or collects any of its deblts or enfurces its rights
in relation to securities relating to those debts;

(vii1} conducts an isolated transaction that is completed
within a period of 31 days, not being one of a number of
simular transaclions repeated [rom time lo time; or

(ix) invests its funds or holds property.

359.—(1) A foreign company shall not carry on business in
Malawi on or afier the commencement of this Act unless the name
of the forcign company s available.

{2) A forcign company registered under this Part that carries on
business in Malawi shall not change its name unless the name is
available

(3) Scchions 16 to 20 shall apply, subject to any necessary
modifications to the reservation of the name, il any, of a foreign
company, in thc same way as they apply to the registration of
companies under this Act and lo the change of names of companics
registered under this Act,

(4) Where a foreign company contravenes this seclion, the
company and every director of the company commits an offence
and s hable 0 a fine as provided in the prevailing schedule of
penaltics.

360.—(1) Every foreign company shall, within thirty days after it
eslablishes a place of business or commences to carry on business
in Malawi, file with the Registrar—

(2) a duly auwthenticaled copy of the certificate of its
Incorporation or registration in its place of incorporation or origin
or a document of similar effect;

(#) a duly authenticated copy of its consutution, charter, stahite
or memorandum and articles or other instrument constituting or
defining 1ts constitution;

{c} a list of its directors comtaiming sumilar parficulars with
respeet to directors as are, by this Act, required o be contalned in
the register of the directors und secretaries of # comipany;

(d) where the list includes directors resident in Malaw1 who
are members of the locul Buard of directors of the company, a
metmorandum duly exceuted by or on behalf of the foreign
company stating the posvers of the local directors;
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(e} o memorandum of appointment or power of aitarney umder
the seal of the foreign company or execuled on its behalf in such
manner as to be hinding on the company, stating the names
and addiesses of two o mure persons resadent in Malawd, not
including 3 foreign company, authonsed 1o aocept on its behall
service of process and wny sotices reguired 1o be served on the
company;

(/) notice of the suntion of s repistered office in Malawi and,
umless the office 18 open and sccessihle 1o the public during
ordinary business hours o cach day, ofbier than Saturdays and
public bofidays. the days and heurs dunng which it % open ond
acoessihle to the public; and

(g) a declaration made by the authorized agents of the
company

(21 Where 4 memotandum of appoimtment of power ol Wiomey
filed under subsection (1) (e) ix executed by a person on behall of
the company, a duly suthenticated cupy of the deed or document by
which that person is authorzed lo execute the memorandum of
appoiniment o power of attorney shall be filed.

(3) Where a foreign company has complied with subsection (1),
the Repistrar shall, subject lo section 363 register the company
under this Part and shall issue a certificate in the preseribed form.

(4) Whicre any document required o be submitted i npt the
English languape, the Registrar muy requirc a copy of the documenl
fransiated oo English language and  duly suthenticated i 2
ceordance with the Authentication of Documents Aet

1. (1) A forcign company shall have a regsterd office 1n
alawd 16 which all communications and notices may be addressed
and which shsll he open and aceessible 1o the public for not less than
fiur howars on cvery duy other than a Saturday, Sunday vr a pruablic
holiday.

(2) An authorized agent shall. until he ceases 1o be such in
accordance with subsection (4)—

(a) ¢ontinue to be the asthonzed agent of the company,

() be answerohle for the doing of all such acts, matters and
things as are required 10 he done by the company by or under this
Act.

(3) A foreign company of is authurised agent may fle with the
Repistrar a writlenl notice stating that the authorised agent has
ceascd to be the authorized apent or thall cease to be the authorized
agent on a date specified in the notce.
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(4) The authorised agent in respect of whom the notice has been
filed shall cease to be an authorized agent—

{a) on the expiry of a period of 21 days after the date of filing
of the notice or on the date of the appontment of another
authorized agenl, the memorandum of whose appointment has
been filed in accordance with subsection (5), whichcver 1s
earlier; or

{b) where the notice states a dale on which he or she is 1o so
cease and the date is later than the cxpiry of that period, on that
date.

(%) Where an authorized agem ceoses to be the authonzed agent
and the company i then without an suthonzed agent in Malaws, the
company shall, where it continues o curry on business or has o
|1|.u:_';_' of business m Malaw:, within 21 days after the intharnzzd
agent ceused 10 be ong, appoint mn authorized agent

(6) On the appointment of a new authorised agent the company
shal} file with the Registrar a memorandurm of the appointment.

362— (1) Where any change or alteration is made 1n—

(ar) the conslitulion, charter, statutes, memorandum ot articles
or other instrument filed,;

(b} the directors;

(¢) the authorised agents or the address of an authorized agent,

(d) the situation of the registered office in Malawi or of the
days or hours durng which it 1s open and accessible to the
public;

{€) the address of the registered office in ils place of
incorporation or oTiguy

(/) the name of thc company; or

() the powers of any dircctors resident in Malawi who are
members of the local Board of dircetors, the foreign company
shall, within thirty days file with the Registrar particulars of the
change or alteration.

(2] Where a foreign company inereases i1s “aed share capital or
authorized share capital as applicable, it shall, within 20 days file
with the Registrar o notice of the wmount from which and of the
arnount to which 11 has boen 50 noredsed

{3) Where a foreign company nol having a stated share capital
increases the number of its members beyond the registered number
it shall, within thirty days flc with the Registrar a notice of the
INCIreasc

Relurn of
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(4) Where an order is made by a Court under any law,in force
in the country in which a foreign company is incorporated which
corresponds to orders made under Part XII, the company shall,
within 30 days, file with the Registrar a copy of the order.

363. On the registration of a [orcign company under this Part or
the filing with the Registrar of particulars of a change or alteration
i a matter referred to in section 362 the Registrar shall issue a
certificate to that effect.

364. A failure by a foreign company to comply with section
164 and section 347 shall not atlect the validity or cnforceability of
any transaction entered into by the foreign company.

365.—(1) Evcry [orcipn company shall, in every calendar year—

(2} make out a balance sheet and profit and loss account in
such form, containing such particulars including documents
relaling to every subsidiary company of the forcign company,

as under the provisions of this Act it would, if it had been a

company within the meaning of this Act, have been required to

make; and
(») deliver a copy of thosc documents to the Regisirar.

(2) The Minister may, by order, direct that. in the case of any
forcign company or class of foreign companies, (he requirements
ol subsection {(a) shall not apply, or shall apply subjecl to such
exceptions and modifications as may be specified.

366, A foreign company shall file with the Registrar in cach
year al the time its financial statements are (led, a nofice containing
particulars with respect to the business being carried out by the
company in Malawi.

367.—(1) Except with the written consent of the Minister, a
foreign company shall not be registered by a name or an altered
name that, in the opinion of the Registrar, is undesirable or is a
name, or 4 name of a kind, that he has directed the Registrar nol o
accept for registration.

(2) No forcign company shall use 11 Malawi any name other than
that under which it 1s registered.

(3) Every foreign company shall—

{«) conspicuously exhibit on the outside of every office or
place where it carrics on business in Malawi the name of the
company and the country 1n which 1t 1s incorporated, in letters
casily legible in English characlers, and also in the characters of
the language or one of the languages in general use in the
locality in which the oftice or place is situate;
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(b} cause the name of the company and of the country in which
the company is incorporated, to be stated n legible English
characters in all business and other official publications of the
company, and

(¢} if the liability of the members of the company is limited,
cause notice of that fact

(1} to be stated in every such prospeclus in all business and
other official publicalions uf the company, in legible English
characlers; and

(1) to be consprcuously exhibited on the outside of every
officc or placc where il carries on business in Malawi, in
legible English characters and alse in legible characters of the
language or one of the languages in gencral use in the lovalily
in which the office or place is situate.

368.——(1) Subject to the other provisions of Ihis section, a foreign
company which has a share capital and has a sharcholder resident in
Malawsi shall keep at its registered office in Malawi or at some other
place in Malawi a branch register for the purpose of registering
shares of shareholders resident in Malawi who apply to have the
shares registered (herein.

{2) The company shall not be obliged to keep a branch register
until after the expiry of 1woe months from the receipt by it of a
written applicaton by a shareholder resident in Malawi for
regisiration of his shares,

(3) This sectton shall not apply to a foreign company which by its
conslitution prohibits an invilation (o the public to subscribe for
shares in the coimnpany.

{4)—{a) Every branch register shall be kept in thc manner
provided by section 145 and any transfer shall be effected in the
same manner.

(&) Every transfer registered at its registered office in Malawi
shall be binding on the company and the Court shall have the
samc powers in relation to rectification of the register as it has
under section 151.

(5) Where a forcign company opens a branch regster, it shall,
within fourteen days ol the date the branch register is opcned, file
wilh the Regisirar a notice to that effect specifying the address
where the register 1s kept.

(6) Where any change is madc in the place where the register
15 kept or where the register is discontinued, the company shall,
within fourteen days of the date of the change, file with the
Registrar a notice 1o that efTect

Rranch
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(7) Where & company o corporation is entitled under a law of the
place of incorporation of a foreign company L give notice o
dissenting sharcholder m that foreign conmpany that it desires 1o
acquire any of his shares registered on a brinch register kept in
Malnwi, this section shall cease o apply 10 that forcign campany
until—

{a) the shares have been acquired; or
() thc company or corpuration has ceased to be entitled to
acquire the shares

(8) On application made in that hehalf by 4 member resident in
Malawi, the foreign company shall register in its brunch register the
sharcs held by a member which are regstered 1 uny other register
kept by the company.

(9) On application made in (hat behall by a member hotding
shares registercd m a branch register, the foreign company shall
remove the shares from the branch register and regiater them in such
other register within Malawi as is specified in the applicalion.

(10) Part 1IT of this Act shall apply with such adaptations and
modifications as may be neccssary 1o the register and branch
register of a [orcign company.

(12) A branch register shall be prima facie evidence of any
matters under this Part directed or authorised o be inserted therein.

(1351 A vertificate under the seul of a foreign company or signed
by a director of the company specifying any shares held by any
sharcholder of that company and regisiered in the branch register
shall be prima facie evidence of the title of the sharcholder o the
shares and the registrution of the shares in the branch register

369411 Where o forcign company cesses to have & place of
bwisiness of to camry on business i Malwwi, it shall, within seven
days of ihe date of the cessation, file with the Regrstrar @ notice to
that cffcet, and as from the day oo which the netice is Gled, s
obligation 1w file any document other thitn a document thirt ought 1o
bavee been filed shall cease, and the Registrar shall on the expiry of
three months afier the filing of the notice remove the name of the
company from his or her register.,

(2) Where a foreign company goes into liquidation or 1s dissolved
in its place of incorporation or origin—

{a) every person who immediately before the commencement
of the liguidation proveedings was an authorised agent shall,
within one month after the commencement of the liquidation or
the dissolution, filc or cause to be filed wilh the Registrar a notice
to (hat cffect and, where a liquidator is appointed, notice of the
appointment; and
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(#) the liquidator shall, unul a liquidator for Malawi is
appointed by the Court, under the Insolvency Act, 2013, have the
powers and functions of a hquidator for Malaw.

(3) A liguidatar of a foreign company appoinied under the

provisions of the Insolvency Act 2013, shall—

{a} before any distribution of the foreign company’s nssets 18
made. by sdvertisernent in 4 newspaper circulating generally in
cach country where the foreign company had been carrving i
business before the liguidation and where no liquidator has been
appointed for that place, invile all creditors to mike their clamms
wpainst the forelgn company within o reasonable time before the
distribution;

(b) not, subject lo subscction (7), without leave of the Coun,
pay out any creditor to the cxclusion of any other creditor:

{¢) unless the Court otherwise directs, only recover and realise
the assets of the [orcign company in Malawi and shall, subject
to paragraph (6) and to subsection (7), pay the nel amount so
recovercd ani realised to the liquidator of that foreign company
in the place wherc it was formed or incorporaled after paying any
debts and satisfying any liabilitics incurred in Malawi by the
forcign company

(4) Where a forcign company has becn wound up so far as L8

asscts in Malawi arc concerned and therc 1s no liquidator for the
place of its incorporation or orgin, the liquidator may apply to the
Court for directions as to the disposal of the net amount recovered
under subscction (3)

(5) On receipt of a noticc from an authorized agent that the

company has been dissolved, the Registrar shall remove the name of
the company [rom his register.

(61 Where the Registror has reasonable couse o believe that o

foeign company has ceased to carry on busineds or o havo o place
of business tn Malawi, Division IV of Part XTI shall, with such
wcdaptations. and modifications as may be necessary, apply to @

o

reign company as they apply 00 company

370, For the purposes of this Par—

(a) the expression “certified” fmeans cerlified in the prescribed
manner to be 4 trug copy of I cormect translation;

(b) the expression “direclor”, in relation to a forcipn company,
has the samc meaning as in scction 158 of this Act; and

(c) the cxpression “place of business” includes a share transfer
ar share registration office

21

Act Mo of
2003

Act Mo, . of
2011
Inlerpretauon
o this Part
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Prospecius 371.—(1) No person shall issue, circulate or disiribute in Malawi
any prospectus offering 1o subscribe for securities of a company
incorporated or to be incorporated outside Malawi, whether the
company has or has not established, or when formed will or will not
eslablish, a place of business in Malawi save than in accordance
with Part X1 of this Act

Par1t XV]__SERVICE OF DOCUMENTS

Service of 372.—(1) A documenl in any legal proceedings may be served on
documents on g5 company—

company . .

in legal (¢) by delivery lo a person named as a direclor of the company
proceedings on the register of companics;

(6} by delivery to an employee of the company at the
company’s hcad office or principal place of business;

(c) by leaving it at the company’s registered office or address
tor serviee;

() by serving it in accordance with any directions as to
service given by the Court having jurisdiction in the proccedings;
ar

(¢) in accordance with an agreement made with the company.
(2) The methods of service specified in subsection (1) are,

notwithslanding any other cnactment, the only methods by which a
documenl in legal proceedings may be scrved on a company in

Malawi.
Survive of 373. A document, other than a document in any legal
:i": s proceedings, may be served on a company -
cum 2 5
on company {a) by any of the methods set oul in section 372 (1} (a), (b), (c)
or (e);

(&) by posting it to thc company’s registered office or address
for service or deltvering it to a posl olfice box which the
company is using at the time;

(c) by sending it by facsimile machme to a telephone number
used for the transmission of documents by facsimile at the
company's tegistered office or address for service or iis head
office or principal place of business

Service of 374—1) A document in any legal proceedings may be served on
?‘“C”m“m ov 3 forcign company in Malawi as follows—

arel i . - .
cnl:f:ny (@) by delivery lo a person named in the register as a director
in Jegal of the foreign company and who is resident in Malawi;

proceedings

(b) by delivery to a person named in the register as being
authorised to accept service in Malawi of documents on behalf of
the foreipgn company;




No. 15 Companies 213

(c) by delivery to an employec of the fureign company at the
forcign company’s place of business in Malawi or, if the forcign
company has more than one place of business in Malawi, at the
foreign company’s principal place of business in Malawi;

(d) by serving it in accordance with any dircctions as to
scrvice given by the Court having jurisdiction in the proceedings;
or

{e} in accordance with an agrecment made with the foreign
company.

(2) The methods of service specified in subsection (1) are
notwithstanding uny other enaclment, the only methods by which a
document in legal proceedings may be scrved on a foreign
company in Malaw:

375. A document other than a document in any legal Service of

proceedings, may be served on a forcign company--- j'h:’m N
{a) by any of the methods sct out tn section 372 (1) (a), (b), (¢) on foreign
company

or (e);

(&) by posting 1t to the address of the forcign company’s
pnncipal place of business in Malawi or delivering 1t to a post
office box which the [orcign company is then using at the time,
or

(c) by sending it by facsimile machine to a telephone numbcer

used for (he transmission of documents by facsimile at the
principal place of business in Malawi of the foreign company.

376.—(1) A notice. slatement, report. accounls, or other Service of

documenl to be sent 1o a shareholder or creditor who is @ natural decuments oo
sharcholders

PErson may— and credutors
(a} be delivered (o thal person;
(5) be posted to that person’s address or delivered to a post
office box which that person is using al the time;
(c) be sent by facsimile machine (o a telephone number used by
that person for the transmission of documents by facsimule; or

(d) subject to subsection (5), be sent by email or other
electronic form of communication to the address provided by that
person for the transmission of documents by electronic means.

(2) A notice, statement, report, accounts, or other document to be
sent to a shareholder or creditor thal is 4 company or a foreign
company may be sent by any of the mcthods of serving documents
referred to in section 374 or 376 as the case may be.
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(3) A notice, stalcment, report, accounts, or other document to be
sent to a creditor that is a body corporate, not being a company or a
foreign company, may—

{a) be delivered to a person who is a principal officer of the
hody corporarte;

(b) be delivered o an employee of the body corporale at the
principal office of principal place of business of the body
corporate;

(c) be delivered in such manner as the Court directs;

(d) be delivered in accordance with an agrecment made with
Llhe body corporate;

(e} he posicd to the address of the principal office of the body
corporate or delivered to a box at a document cxchange which the
hody corporate is using at (he time;

(/) be sent by facsimilc machine to a telephone number used for
the transmission of documents by [acsimile at the principal office
or prncipal place of business of the body corporate; or

{g) subjcct to subscction {5), be sent by ematl or other
clectronic form of communication t the address provided by that
person for the ransmission of documents by cleclronic means.

(4) Where a hquidator sends documents—

() 10 the last known address of a sharcholder or creditor who
15 a natural person; or

() to the address for service of a sharebolder or creditor that is
a company and the documents are returned unclaimed (hree
consceulive limes, the liquidator nced not send further documents
to the shareholder or creditor until the shareholder or creditor
gives notice to the company of his ncw address.

(5) A document may be sent under subsection (1} {d) or (3} (g) by
electronic means of communication provided that —

(a) the sharehulder has consented in writing to that form of
communication being used by the company or other person
& providing the communication; and

(b) the shareholder or creditor bas provided an electronic
address to which such communication may be sent.

(6) Any consent under subsection (5) may be revoked at any time
on the provision of five days’ molice in wrnting (0 the person
sending the document.
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377._{1) Subject to subsection (2), for the purposes of sections Adduiondl
372 to 376— provisions

relating to
(a) where a document is to be served by delivery to a natural eree
person, service shall be made —

(i} by handing the document Lo the person; or

(ii) where the person refuses 1o accept the document, by
bringing it to the attention of, and lcaving it in a place
accessible w, the person;

{4) a documcent posted or delivered (o a post office box is
deemcd to be reccived within seven days, or any shorter period as
the Court may determine in a particular case, after it is posted or
delivered,;

(c) a document sent by facsimile machine is deemed to have

been rcceived on the working day following the day on which it
was scnt;

{d) m proving scrvice of a document by post or by delivery to
a post olficc box it shall be sufficient to prove that -

(i) thc documcnt was properly addressed;
(ii} all postal or delivery charges were paud; and

(i) the document was posled or was dclivered to any
document exchange facility;

(e) in proving service of a document by facsimile machine, it
is sufficicnt to prove that the document was properly transmitted
by facsimile to the person concerned.

(2) A document shall not be deéemed to have been served ot sent
or delivercd to a person where the person proves that, through no
fault on the perwm’s part, the document was nat roeeived within the
time specified.

Part XVII__MISCCLLANEOUS

378. . (1) No company, association or partnership consisting of Prohibition
more than 20 persons shall be formed for the purpose of carrying on ﬂgihlps
any business that has for 115 object the acquisition of gain by the )
company. assoctation or partnenshap, or by the individual members
thereof, unless ot is regisiered as @ company onder this Act, or is
formed 10 pursuance of uny other enactment.

-
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(2) Subsection (1) shall nol apply to the formation of any
association, or parnership for carrying on any regulated
professions

Jurisdiction 379. The High Court of Malawi shall have junsdiction to try
an offence under this Act and any subsidiary enactment madce under
this Acl.

Penodic 380.—(1) The Registrar shall, at the beginning of each calendar
information  ycar, furnish the Minister of Lands with information regarding the

o Mrnister . I . . . . r

of Lands status of sharcholding of companies in Malawi,

an status of . . .
sharcholding (2} The information under subsection (1) shall include—
i {@) membership of the company;

in Malaw H

{h) nationality of the members of the company; and
fc) whether the comnpany is Malawian or foreign owned

General pepalry 381, A person who is convicted of an offence under this Act [or
which no specific penalty is provided shall be liable Lo a [ine of five
million Kwacha {(K35,000,000), or to an amount equivalent to the
financial gamn generated by the offence or the loss sulfercd due to
the offence as the case may be, whichever 1s greater.

Regulatiors. 382.__(1) The Minister may make regulations for camrying out or
Rules, el giving effect Lo the provisions of this Acl.

(2) Without prejudice to the pencrality of subsection (1), the
regulations may prescribe —

() lorms;

() time periods

(c) information requircd

(d) [ees,

{e) access to confldenual information;

(/) mode} memorandum articles of association for companies;

(2) the keeping of accounling records outside Malawi by
companics;

(M) procedures relaling 10 the cxcrcise by the Registrar of any
powers conferred on him;

(1) electronic registration of compapics and fihing of
documents; and

(/) such other maliers as are nceessary or conducive for the
beiler carrying oul of the provisions of this Act,
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{3) The Chief Justice may make rules with respect to proceedings,
and the practice and procedures of the Court under this Act.

(4) Notwithstanding scction 21 (¢) of the general Interpretation Cap. 1:01
Act, the regulatioms or rules made under thiy gection may create
offences in respect of any contraventions of the regulations or rules
and may, lor any such offences, impose a fine of up to five million
kwacha (K.5,000,000), s to imprisonment for twelve (12) months.

(5) The Registrar of Financial Institutions may issuc directives
for any rnatter required (o be prescribed by him under this Act.

383, (1) The Companies Act 1s hereby repealed. Repeal and

RAVINES
(2) Any subsidiary legislation made under the Act repealed by
subscction (1) in force immediately before the commencement il
this Act—

() shall remain in foree, unless 1n conflict with this Act, and
shall be deemed to be subsidiary legislation made under this Act;
anil

(b) may be replaced, revoked, or amended by subsidiary
legislation made under this Act.

(1} Any approval given, o suthonzation granted, and i foree or
any mot or thing done under the Act repealed by subsection (1), ghall Cap did
be deemed to have been piven, granted or done under the relevimd
provisions of this Act, and any such spproval ar anthorization shall
remain valid for the period specitied therein.

(4) any fce. charge or any sum paid or unpaid under the
Cormpanies Act repealcd by subscetion (1) shall. in respect of the
corresponding period, be decmed Lo have been paid or unpaid under
the provisions of this Act.

Passcd in Parliament this (wenty fifth day of Junc. two thousand and
thirteen.

H. H NIOLOMOLE
Jor: Clerk of Parliament







